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COMPLETE 
BANKING SERVICE 


The Whitney offers outstanding facilities 
and wide background of experience in all 
phases of banking, including: 

® Checking and Savings Accounts 


® Commercial Loans 
® Mortgage Loans 


® Various Trust Services 
® Collections on Notes, Bonds, Coupons 


© Security Transactions 
® Safe Keeping of Valuables 


® Foreign Banking 
® Correspondent Bank Relationships 


® ESTATES AND SUCCESSIONS 


Long experience in handing funds of deceased 
depositors and succession accounts enables the 
Whitney to expedite transactions for the Attorney 
handling the legal affairs of the estate. 


WHITNEY 
NATIONAL BANK 


OF NEW ORLEANS 
Established 1883 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





























NOW 
AVAILABLE IF 
YOU CAN 
QUALIFY .... 


EFFECTIVE DATES OF 
COVERAGES 


This Policy covers ac- 
cidents from Noon of the 
Policy Date and sickness 
originating more _ than 
thirty days after the Pol- 
icy ate, unless specifi- 
cally excluded, except—it 
even covers tuberculosis, 
heart disease and disease 
in the female organs pro- 
vided such _ conditions 
originate more than six 
— after the Policy 

ate. 


EXCEPTIONS 


The Polic does not 
cover, and the premium 
includes no charge for, 
loss which is caused by: 
war or any act of war or 
while in military or naval 
service of any country at 
war; suicide or attempted 
suicide; insanity or men- 
tal derangement; preg- 
nancy, miscarriage or 
childbirth; travel outside 
the United States, Alaska, 
or Canada (unless other- 
wise extended by rider or 
aeronautics or air travel 
other than limited com- 
mercial air line passenger 
travel). 
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"AMERICAN INCOME LIFE INSURANCE CO. 


| 523 Maritime Bldg. 
; New Orleans 12, La. 


Name 
Address . 


I would like more information about your lifetime 
disability income protection. 
I understand I shall not be obligated. 


a. 


———— ol 


INCOME” 


for the members of the Legal 
Profession from the first day” 
of sickness or injury... 


NOW! Not for only 26 weeks 
— Not for only 52 weeks 
BUT EVEN FOR YOUR ENTIRE LIFETIME 


when you are 


SICK 


As long as total disability, total loss of time, confine- 
ment indoors and regular medical attention continue 
from SICKNESS , 

—EVEN FOR YOUR ENTIRE LIFETIME. 


when you are 


HURT 


As long as total disability, total loss of time and 
regular medical attention continue from ACCIDENT 
—EVEN FOR YOUR ENTIRE LIFETIME 
(double for certain specific travel accidents) 
Lump sum payment in lieu of the monthly benefit if 
dismemberment or loss of sight results within ninety 

days from a totally disabling accident. 


when you are 
in the 


HOSPITAL 
For As Long As THREE MONTHS 


OTHER IMPORTANT FEATURES — Waiver of Pre- 
mium Provision — Limited Commercial Air Line 
Passenger Coverage — No Automatic Termination 
Age During Policy Period — A Special Renewal 
Agreement. 


*Income payable from first 
day of medical attention 
and as long as continu- 
ous total disability, total 
loss of time and medical 
attendance continue. 


. Age __... 
Mail coupon today 
while you are still 
healthy. 


Series DJF. 
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EPENDABILITY 


Dependable service! That is what 
our Approved Attorneys want and get 
from Louisville Title. 


Louisville Title issues title insurance 
protection in Louisiana through Attorney- 
Agents and Approved Attorneys. Experienced 
and qualified Title Attorneys are invited 

to contact our Home Office about our 
unsurpassed Service of dependability. 


AD) LOUISVILLE (ae 
: TITLE : 
Pimm| INSURANCE |i 

Am COMPANY JIG 





LOUISVILLE TITLE 


HOME OFFICE * 223 S. FIFTH STREFT LOUISVILLE KENTUCKY 
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BEFORE ALR 


Analogous cases I had well in hand, 


But the one “case in point” was 
elusive as sand. 


LIFE and ADVENTURES of SAWYER the LAWYER 





AFTER ALR 


I find “red cow” cases and win by 
a mile, 

Then relax on the sand of a faraway 
isle. 








Lacking that all-important case 
in point, Sawyer was a sad case 
himself—until he subscribed to 
American Law Reports, Anno- 
tated. 


An ALR total-research anno- 
tation makes that “red cow” 
case easy to find, because it 
brings you all cases on both 





The Lawyers Co-operative 


ROCHESTER 14, NEW YORK 


Publishing Company 
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sides of a question, including 
your local cases, with an ex- 
pert analysis. 


Ask today about low cost, low 
terms for the new ALR unit. 


ALR 2d 


Sven EL SKEY 





Bancroft-Whitney 
Company 
SAN FRANCISCO 1, CALIFORNIA 
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Available Soon... . 


A MONUMENTAL and completely new publication 
in the field of labor relations law 


SHEPARD’S 
FEDERAL LABOR LAW CITATIONS 


A COMPREHENSIVE COMPILATION OF CITATIONS TO 
Decisions and Orders of the National Labor Relations Board 
United States Supreme Court Decisions in Labor Cases 
Lower Federal Court Decisions in Labor Cases 
Labor Provisions in United States Code 


AS CITED IN 


Decisions and Orders of the National Labor Relations Board 
United States Supreme Court Reports (Three Editions) 
Federal Reporter Federal Supplement Federal Rules Decisions 


All State Reports All Units of the National Reporter System 
with cross references to any reports or digests of same cases in 
Court Decisions Relating to the National Labor Relations Act 


American Labor Cases Labor Arbitration Reports Labor Cases 
Labor Relations Reference Manual Wage and Hour Cases 


Labor Law Reports Labor Relations Reporter 
Labor Equipment 


ALSO AS CITED IN 


Labor Relations Periodicals Numerous Law Reviews 
Annotations in American Law Reports 


Annotations in Lawyers’ Edition, United States Supreme Court 
Reports 


For descriptive brochure, write 


Shepard’s Citations 
COLORADO SPRINGS 
COLORADO 
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* President's Page 





TO THE MEMBERSHIP: 


On May 1, 1960, the nation will observe Law Day U.S.A. by procla- 
mation of President Eisenhower. It is a day set aside to afford the people 
of America an opportunity to reaffirm their belief in the rule of law. This 
is not a day set aside for the lawyer but for the entire citizenry, and its 
purpose is to bring a deeper and more lasting appreciation of the freedom 
we enjoy under law. 


Law Day U.S.A. provides an occasion for us who cherish freedom 
under law to emphasize the contrast between freedom and the dignity of 
man under the rule of law as administered by an independent judiciary, 
and the deprivation of human rights and freedom under a rule of force, 
fear, and tyranny. 


I urge you, through your local Bar Associations, to join with the 
Committee on Public Relations of the Louisiana State Bar Association 
and with the American Bar Association to make May 1, 1960, a memorable 
day in Louisiana. 


You should have your local Bar to have the mayors in your respec- 
tive towns and cities issue proclamations declaring May 1 as Law Day 
U.S.A. 


You should contact the program directors of the radio and television 
stations within your area. They welcome public affairs programs of 
genuine public interest. And what can afford more public interest than 
the preservation of our way of life under law! 


Law Day U.S.A. falls on Sunday this year. The clergymen of your 
respective churches, recognizing the closeness of the religion-law relation- 
ship, would be inspired to use the occasion as a sermon subject if brought 
to their attention. 


A Law Day U.S.A. manual will be available to you for 10¢ a copy, 
obtainable from the American Bar Association, Law Day U.S.A. Observ- 
ance, 1155 East 60th Street, Chicago 37, Illinois. This manual is designed 
for use by school officials, civic organizations, clergymen, etc., to stimu- 
late interest in the observance of Law Day U.S.A. Your interest and 
efforts are solicited to participate in this occasion. 


Sincerely, 


DAS BRL, 


A. Blanche, 
ar Ag 
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“The Role and Responsibility of Local Bar 
Associations in the Selection of 
Judicial Candidates” 


by Ben R. Miller 


It is a coincidence that along with our President Fred A. Blanche, 
Sr., our Judicial Administrator, Richard R. Knight, and a member of our 
Board of Governors, Professor George Pugh, I attended a National Confer- 
ence on Judicial Selection and Court Administration in Chicago, Novem- 
ber 22-24, 1959. This conference was sponsored by the American Judica- 
ture Society, the Institute of Judicial Administration, Ine., and the 


American Bar Association. 

There were seven topics dis- 
cussed : 

1. “How Should Judges be Se- 

lected ?” 

2. “Making the Existing State 

Selection Systems work.” 
3. “Problems of Federal Judicial 
Selection.” 

4. “Judicial Tenure and Retire- 

ment.” 

5. “Discipline and Removal of 

Judges.” 

6. “Effective Use of Judicial 

Manpower.” 

. “Action Programs to Achieve 

Reform.” 

In all discussions, the need for 
active, vigilant and militant bar as- 
sociations at all levels was con- 
ceeded. 

The role of the organized bar in 
“Making the Existing State Selec- 
tion Systems Work” is of common 
interest in all the states, though the 
systems and the problems vary. 

These are some general ideas: 

1. 

A Code of Judicial Ethies to an- 

nounce the standard of conduct ex- 


~] 





Address given by Mr. Miller, 
Baton Rouge, at a program spon- 
sored by the Section on Local Bar 
Organizations during the Mid-Win- 
ter meeting in Baton Rouge. 
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pected of all candidates for judi- 
cial office, including of course in- 
cumbent judges seeking re-election 
or promotion, would be an excel- 
lent starting point for our discus- 
sion. 

The bar can and should press for 
a complete Code of Judicial Ethics 
to be promulgated by the Supreme 
Court, under its inherent powers of 
discipline over both attorneys and 
judges. Louisiana has lagged be- 
hind in the movement for a Code 
of Judicial Ethics, enforced by ap- 
propriate sanctions. We know of 
course one is under consideration. 
It should be promptly completed 
and adopted. Nationwide, while 
but 13 of the states had such codes 
in 1953, there are now some 23 
states which have them. 

Meanwhile, the state association 
and the local and district associa- 
tions could promulgate a code of 
conduct for judicial elections in 
their respective areas, even 
though it would have no sanction 
save lawyer and public sentiment. 
These local codes could go beyond 
mere principles and seek to devise 
methods of securing agreement of 
the candidates on specific details 
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of the campaign such as: use and 
frequency of the advertising media, 
and maximum expenditures to be 
permitted. The local pressure of 
lawyer and public sentiment against 
those who wouldn’t accept the code, 
or abide by it, would be signifi- 
eant. I have in fact suggested to 
the Board of Governors this idea, 
even language, as follows: 


“CODE OF CONDUCT FOR 
JUDICIAL ELECTIONS” 
Preamble 

A candidate for judicial position 
should not make or suffer others 
to make for him, promises of con- 
duct in office which appeal to the 
cupidity or prejudices of the elec- 
torate; he should not announce in 
advance his conclusion of law on 
disputed issues to secure class sup- 
port, and he should do nothing 
while a candidate to create the 
impression that if chosen, he will 
administer his office with bias, par- 
tiality or improper discrimination. 

If a judge becomes a candidate 
for re-election or for another judi- 
cial office, he should refrain from 
all conduct: which might tend to 
arouse reasonable suspicion that he 
is using the power or prestige of 
his present judicial position to pro- 
mote his candidacy. 

He should not permit others to 
do anything in behalf of his candi- 
dacy which would reasonably lead 
to such suspicion. 

Judicial elections should entail 
but modest expenses by the candi- 
date or by others in his behalf. 
There should be no! dodgers or 
posters; nor any! material distrib- 





1 Perhaps this should be “few if any”. 


uted by hand or by mail other than 
small dignified cards, showing the 
candidate and giving brief informa- 
tion as to his background and qual- 
ifications, and to be either handed 
out only at the polls or by no more 
than a single mailing to the electo- 
rate. Candidates are urged to agree, 
however, against the use of any 
such mailing. 


Particularized 


A. All Candidates for a judicial 
position should meet together 
promptly after the date for quali- 
fying has expired? so as to them- 
selves agree both with respect to 
the first and second primaries — if 
there be one: 


(1) On the maximum number 
and duration of television and 
radio programs any candidate 
will himself have, or permit 
others to have on his behalf; 


(2) On the maximum number 
and extent, as well as per- 
mitted character, of all adver- 
tisements in each of the respec-- 
tive advertising media, which 
any candidate will himself 
have, or permit others to. have 
on his behalf; 


(3) On the maximum number 
and extent, as well as_per- 
mitted character, of all per- 
sonal appearances before clubs 
or organizations or at an- 
nounced meetings, by any can- 
didate or any one in his behalf ; 


(4) On the maximum total 
amount of money, or the equiv- 
alent of money in services, ma- 


2Perhaps this should read “when they first make public announcement of 


their intention to be a candidate.” 
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terials, or supplies, a candi- 
date will himself spend or fur- 
nish, or permit others to spend 
or furnish on his behalf, in the 
first primary as well as in the 
second primary if there be one; 


(5) On the form of, and time 
for furnishing, an affidavit 
which each will furnish each 
other as to such expenditures 
by them or by others on their 
behalf in money, or the equiva- 
lent of money in services, ma- 
terials or supplies. 


B. Should the candidates not be 
able to unanimously so agree to 
these particularized matters and 
things, the agreement of a majority 
thereof shall nonetheless constitute 
the particularized code for the pri- 
mary elections involved when ap- 
proved by y 

C. Due notice of the code and its 
contents shall be given to the par- 
ticular electorate by the Louisiana 
State Bar Association.* And fac- 
tual notice of any violations of the 
code shall also be so given. 

The Committee on Selection of 
Judicial Candidates has this under 
consideration. 





2. 


Let us assume, now, that an elec- 
tion is approaching for which an 
incumbent is not seeking re-elec- 
tion, or a vacancy has occurred 
which is to be filled for the re- 
maining term by gubernatorial ap- 
pointment. The associations most 
directly affected have the respon- 






sibility, it seems to me, to urge the 
best qualified of those who would 
be interested to seek the office. 
The electorate and the governor, 
as the case may be, should be in- 
formed of the considered opinion 
of those who best know the qualifi- 
cations of such a panel — their fel- 
low lawyers. This opinion should 
be as expressed at a secret ballot 
and in advance of the date for 
qualifying so as to be an incentive 
for the exceptionally well qualified 
person to be willing to become a 
candidate. All who wished to be 
included in the balloting should of 
course be permitted to do so. After 
the date for qualifying has expired 
there should then be another such 
secret ballot on all who in fact did 
qualify. These ballots should not 
be considered as a popularity test. 
To discourage them from being so 
treated, it would appear best to 
have the ballot call for expression 
as to whether the person is “not 
qualified’, “qualified”, or “excep- 
tionally well qualified” — with per- 
haps some explanation of qualities 
to be taken into consideration. The 
form of ballot and explanatory re- 
marks, used by the Dade County 
(Miami) Florida Bar Association, 
to be shortly commented upon, 
could be adopted to this use. 


3. 





When an incumbent is running 
for re-election, it is my own opin- 
ion that the secret ballot of the 
association should be first only on 
the incumbent and if 2/3 of those 


3 Suggested source of approval: (1) local association if only district court 
position; (2) Board of Governors or of an authorized committee of it or of 


the House of Delegates; (3) the judicial council; 


(4) the Supreme Court 


(in election other than for the Supreme Court). 


4 Or the particular association involved. 
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voting on the single question of 
“Is Judge John Doe qualified for 
the office he now holds and for 
which he seeks re-election ?’’, the as- 
sociation as an organization should 
support his re-election. It might 
be well, therefore, for the subse- 
quent ballot on the actual candi- 
dates opposing him be limited to 
two ratings only — “not qualified” 
and “qualified” so that the associa- 
tion could oppose the “unqualified” 
and support the “qualified” ineum- 
bent without any apparent incon- 
sistency which might otherwise 
exist if the rating “exceptionally 
well qualified” was included on 
this ballot. The upper limits such 
as “well qualified” or “exception- 
ally well qualified” are the goals 
for initial election or appointment. 
But incumbent judges are entitled 
to remain in office if they remain 
“qualified”. Assurance that such 
support will be given will encour- 
age the best qualified men to run 
for office where the incumbent is 
either not running or has been 
voted “not qualified” at such a bal- 
lot. Such a policy of organized sup- 
port of the bar for the “qualified” 
incumbent will, moreover, encour- 
age his removal from factional pol- 
ities upon going on the bench. 


In any event, so-called “lawyers 
committees for the election (or re- 
election) of John Doe”, whereby in- 
dividual lawyers are solicited to, or 
do, join to support a particular 
candidate, should be discouraged. 
To the extent possible, participation 
of lawyers on behalf of candidates 
should be through the particular 
association, otherwise the imparti- 
ality of the successful candidate 
might be questioned. 


4, 


I know the problems in the small 
bar or in the district elections 
where some candidate may be from 
a large bar and others from distant 
or small bars. If a local association 
in its balloting includes lawyers 
from outside the area the ballot 
should suggest that unless the voter 
knows a particular person on the 
ballot well enough to intelligently 
rate him, to so indicate in an ap- 
propriate box for such comment. 
This, by the way, should perhaps 
be done in a city as large as New 
Orleans. The comments by the as- 
sociation on the results of the bal- 
lots should give adequate and fair 
treatment to those in this category. 
In the small bars balloting would 
appear not only inadvisable from 
the standpoint of the few lawyers 
involved, but not needed to inform 
the public — who would personally 
know the individuals. 


5. 


The bar has the obligation to see 
to it that judges serve not only 
with integrity but with diligence, 
dispatch and courtesy. You might 
be interested in the novel method 
to that end used by the Dade 
County (Miami) Florida Bar Asso- 
ciation. It conducts a periodic se- 
eret poll on its sitting judges. <A 
similar poll on the eve of judicial 
elections has been conducted for 
some 26 years by the Cleveland bar. 
The Chicago bar has used a similar 
poll for years too, and Memphis has 
just recently instituted the plan. 
While this poll is generally con- 
ducted, so I understand, only on 
the eve of elections it has been sug- 
gested that periodic use of such a 
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secret poll of the members of the 
state association as to members of 
the Supreme Court and of the mem- 
bers of the particular judicial dis- 
trict associations in the case of the 
Courts of Appeal and district 
judges would be helpful to the 
bench and to the bar. 


Judges earning the continued 
confidence of the bar in their in- 
tegrity, legal ability, judicial tem- 
perament and diligence weuld not 
only have the satisfaction of know- 
ing of the high regard in which 
they are held by their fellow law- 
yers, but opposition for re-election 
would be early discouraged. On the 
other hand, if by this secret vote 
a judge is reproved by those best 


informed and able to evaluate these 
essential qualities for the honor 
which has been bestowed on him 
the result will also be wholesome. 
For if it be a reproof of a minor 
failing the judge thus reminded 
would no doubt promptly remedy 
it. But if it be of a serious nature, 
a loss of confidence in the integrity 
of the judge, the judiciary itself 
would no doubt follow such a man- 
date to investigate and either clear 
up misunderstandings or discipline 
their brother judge whose conduct 
may have occasioned such an opin- 


ion by the bar. 


One such form of secret ballot 


reads: 








Answer the following questions by 
giving a numerical rating in the 
proper space under the name of 
each judge concerning whom you 
wish to reply. 


1. Have you confidence in his in- 
tegrity ? 
(Honesty, independence, cour- 


age) 


2. In what degree does he possess 
legal ability? 
(Knowledge, experience, intelli- 
gence) 


4. In what degree does he possess 
judicial temperament ? 
(Impartiality, open-mindedness, 
patience, courtesy, dignity ) 


4. How diligent is he in the dis- 
patch of business? 
(Industry, attentiveness, punctu- 
ality ) 


172 


i cictdannisesceccteounes 


Rating (0 to 50) 
ee 
(If no opinion, put 
above rating line) 


Rating (0 io 20) 
‘iinetiicadaainal 
(If no opinion, put 
above rating line) 


Rating (0 to 20) 
hits ia 
(If no opinion, put 
above rating line) 


Rating (0 to 10) 
oe 
(If no opinion, put: 
above rating line) 


an 


~ 


1 


an 


an 


X 


on 


On 


on 


on 


the 


the 


the 


the 








these 
honor 
1 him 
some, 
minor 
inded 
medy 
ature, 
2erity 
itself 
man- 
clear 
ipline 
nduct 
opin- 


ballot 


1 the 


1 the 


. the 


| the 





“NOTICE TO MEMBERS” 


“It is entirely possible that you 
may not have individual knowledge 
on one or more of the questions 
pertaining to each judge. If so, 
simply put an X in the rating box 
of that question; otherwise, please 
give a numerical rating to each 
question within the point limits as 
shown in the questionnaire. 

You will note that each of the 
four questions for rating has a 
numerical maximum value, the to- 
tal of the four being a maximum of 
100 points. It is considered that, if 
all questions are answered, a judge 
who receives a total of 90 to 100 
points would be exceptionally well 
qualified from 75 to 90 points as 
qualified; and less than 75 points 
as unqualified. If you do not rate 
a judge on all four questions, he 
will not be prejudiced, as the rat- 
ings on each question will be aver- 
aged separately among those ex- 
pressing an opinion on such ques- 
tion.” (See ballot form on preced- 
ing page.) 

6. 

So far we have been considering 
the role of the bar with respect to 
state court judges. Equally impor- 
tant is the need for the organized 
bar to concern itself with the selee- 
tion of the federal judiciary. At 
the Los Angeles meeting of the 
ABA in August, 1958, the following 
resolutions were adopted by its 
House of Delegates, by an over- 
whelming vote and after extended 
debate: 

“Judicial appointments 
should be completely removed 
from the area of political pa- 
tronage and made only from 
those lawyers and judges, ir- 


respective of party affilia- 
tion and political considera- 
tion, who possess the highest 
qualifications. 

“Suggestions for nominations 
should originate in an inde- 
pendent commission established 
as an agency of the President, 
to advise with the President on 
appointments, and to receive 
from outside sources and from 
all segments of the organized 
bar, suggestions of names of 
persons deemed highly quali- 
fied for appointment as judges 
in their respective jurisdic- 
tions. 


“The ‘nominations’ of all 
persons to serve as members of 
the federal judiciary should 
rest solely in the President of 
the United States; and the 
United States Senators in a 
spirit of unselfish public serv- 
ice should restrict themselves 
to their constitutional duty of 
conducting thorough investi- 
gations, and expressing their 
considered judgment, on the 
qualifications of the nominees. 


“To avoid any suggestion of 
partisanship and to make the 
courts truly nonpartisan or bi- 
partisan, it is desirable that 
there should be some recogni- 
tion of a general principle that 
a substantial percentage of the 
members of any federal court 
should be from the ranks of a 
party other than that of the 
President who is to make the 
appointment.” 

The second of this series of reso- 
lutions is in contemplation, of 
course, that the office of the attor- 
ney general, the chief litigant in 
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the federal courts, should not con- 
tinue to exert a significant influ- 
ence over the selection and promo- 
tion of judges to the courts in 
which it is the chief litigant. But 
only a militant bar at all levels 
ean secure acceptance of these prin- 
ciples by a President, the senators, 
the attorney general and the party 
chairman. Meanwhile, the bar asso- 
ciations can and should do this: 


Whenever a vacancy or new fed- 
eral judgeship is in the offing, 
those best qualified, irrespective of 
political or partisan affiliation and 
activity, should be encouraged to 
permit their names to be voted 
upon by the particular local associ- 
ations in the district or division en- 
titled to the prospective appoint- 
ment; and in case of a position on 
the circuit court of appeals to the 
members of the bar of the state en- 
titled to the appointment. All who 
wanted to be entered in the polls 
should be permitted, of course, to 
The interested senators and 
the attorney general (and the state 
chairman of the party in power if 
both senators are of a party other 
than the President) should be pub- 
licly urged to await the outcome of 
such a secret ballot. They should 
be urged also to agree that before 
they submit a name other than one 
reported “well qualified” (as con- 
trasted to merely “qualified’”’) by 
the consensus of opinion in this se- 
eret ballot, they would submit the 
other name to such a secret ballot 
and not seek his appointment un- 
less he too by a consensus of opin- 
ion was voted to be “well quali- 
fied”. Consideration should be 
given to pushing this standard up 
to “exceptionally well qualified”. 
Appropriate publicity should be 
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do so. 





given to the facts — whatever they 
be. The effect, or sanction, to flow 
from such procedure will be in di- 
rect ratio to the confidence and re- 
spect of the public which these as- 
sociations will have earned in their 
area. 


2 


Finally comes the most difficult 
of all the roles the organized bar 
should play in the selection of 
judges: to courageously press for 
the proper discipline of the un- 
worthy. The ultimate responsibil- 
ity of cleaning its own house lies 
with the judiciary itself — to be 
exercised through the highest court 
of the state. But a vigorous and 
militant bar is needed to insist that 
this be done. The responsibility of 
the bar in this respect cannot, and 
should not, be shirked — unpleas- 
ant as it might be. We cannot per- 
form our other obligations of pro- 
tecting the courts as institutions 
and of protecting individual judges 
from unwarranted abuse, unless we 
insist that those occupying these 
positions of great honor and trust 
merit the respect and confidence 
bestowed on them and the office 
they occupy. 
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Comments on Louisiana 








r they 
0 flow : 
- Law Partnership Agreements 
nd re- By Murray F. Cleveland 
ie It is startling that so many Louisiana lawyers, otherwise competent 
and careful, are practicing law as partners without a current written 
partnership agreement. Many of them feel that a verbal understanding 
is entirely sufficient for purposes of handling office policy and manage- 
PF ment problems. However, such verbal agreements are hopelessly inade- 
pee quate with respect to vitally important tax consequences and unanswered 
a e questions, particularly those arising upon the withdrawal, retirement, 
a dial expulsion or death of one of the partners. 
e un- The ability of one partner to get 
nsibil- along with the others is no guar- Address presented by Mr. Cleve- 
‘e lies antee that his widow and minor land, New Orleans, at a program 
to be children can continue the pleasant sponsored by the Committee on 
court relationship. Nor does it satisfy Continuing Professional Education 
s and the diligent revenue agent who is during the Mid-Winter meeting in 
t that intent on collecting the maximum Baton Rouge. (A sample partner- 
ity of federal estate tax. Furthermore, ship agreement follows the address.) 
b and a written agreement covering situ- 
pleas- ations which are likely to arise mor _retiring partner, and to the 
t per- the aoa of everyday paaraee _ estate of a deceased partner, as 
f pro- be quite useful in avoiding mis- wel] as the methods of payment. 
itions understandings and disagreements If the agreement is properly drawn, 
udges that may otherwise develop. it will establish the value of the in- 
SS we Of course, the proportionate in- terest of each partner in the part- 
these terest of the partner in profits and nership for purposes of the federal 
trust losses, as established by the agree- estate tax and state inheritance 
dence ment, determines the portion of taxes, and will prevent the inclu- 
office the firm’s income (and any item of sion in the estate of such items as 


gain or loss) which each partner 
must report. The agreement should 
also provide the method for deter- 
mining the amounts to be paid to 
a withdrawing, disabled, expelled 


contingent fees”, the wills (of liv- 
ing persons) in which the firm has 
been named as attorney, and other 
unrealized and potential receiva- 
bles. 


1 Int. Rev. Code of 1954, Sec. 704; Reg. Sec. 1.704-1. 


2 Rev. Rul, 55-123, 1955 CB-1, p. 443 held that the portion of contingent fees 
which the representatives of the deceased could have collected on a quantum 
meruit basis was includible in the estate of the decedent. However, in the 
Estate of Joseph Nemerov, 15 TCM 855 (1956), it was held that as to four 
wholly contingent fee arrangements, at the time of the decedent’s death the 
value of the decedent’s services could not have been determined and could 
not have been recovered on a quantum meruit basis; therefore, no value 
therefor was includible in the estate. In the absence of a proper evaluation 
provision the surviving partners will undoubtedly be faced with the extreme- 
ly difficult and time-consuming task of reviewing and evaluating every active 
file in the office, for estate and inheritance tax purposes. 
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Every Louisiana partnership or- 
dinarily terminates on the death 
of a partner.® Hence, if this result 
is not intended, a stipulation to the 
contrary must be included in the 
partnership agreement. 


Article 2882 provides that a stip- 
ulation for the continuation of a 
partnership between the heirs of a 
deceased partner and the surviving 
partners, or between the surviving 
partners only, shall be observed. 
However, in the case of Louisiana 
Bank v. Kenner’s Succession, 1 La. 
384 (1830), it was held that such a 
stipulation was not binding on the 
heirs of the deceased partner, un- 
der the laws prevailing at the time 
of the adoption of the Code of 
1808; thus the court refused to 
give effect to a Code Article sim- 
ilar to Article 2882 of the Code of 
1870, saying: 

“Heirs are bound to discharge 

the obligations of their ances- 

tors, contracted by the latter 
while living, to the extent of 
the property which they in- 
herit. But the power of an an- 
eestor (particularly according 
to our laws, relating to forced 
heirs) to confer a right on 
other persons to make con- 
tracts after his death, by which 
his heirs should be bound 
even in reference to property 
inherited, to say the least of 


it, is very doubtful on general 
principles of law and justice.” 


The stipulation as to the continu- 
ation of the partnership must be 
a positive one, since in the case of 
Hart & Co. v. Anger & Nicol, 38 
La. Ann. 341 (1886) it was held 
that a stipulation that the continu- 
ation was to be optional with the 
survivors was not binding on the 
heirs of the deceased partner. 


Entity Theory 


Under the entity theory of part- 
nership which prevails in Louisi- 
ana,’ the partners are not consid- 
ered the owners of the partnership 
property. The partnership is the 
owner; the respective partners are 
the owners of the residium which 
may be left from the entire part- 
nership property after the obliga- 
tions of the partnership are dis- 
charged.® 

In view of this principle, on the 
dissolution of a community which 
has as one of its assets an interest 
in a partnership, it would appear 
that the joint owners of this inter- 
est would not have any claim to 
partnership assets.® 

At common law it seems to be 
clear that the partners may make 
an agreement whereby the sur- 
vivors have the privilege of pur- 
chasing a deceased partner’s inter- 
est in the partnership.’ 


3 La. Civ. Code of 1870, Arts. 2880-2882; see Henderson’s Estate v. Comm’r. 155 

F. 2d 310 (5th Cir. 1946). 

But see: Scott, Taxation of Partnerships, Estates and Trusts Under the Lou- 

isiana Income Tax Regulations,” 8th Annual Tulane Tax Institute (1958) p. 

681, at 691, for examples of the lack of the entity concept in taxation of part- 

nerships; and State v. Patterson, 232 La. 931, 95 So. 2d 608 (1957) in which 

the court did not give effect to the entity concept. 

Smith v. McMicken, 3 La. Ann. 319 (1848); see Toelke v. 

697, 96 So. 536 (1923). 

6 But see: Malady v. Malady, 25 La. Ann. 448 (1873). 

7 40 Am. Juris. 346, Partnership, Sec. 310, 1 ALR 2d 1265; Barrett and Seago, 
Partners and Partnerships, Vol. 2, p. 289. 
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Since the husband, as head and 
master of the community, is au- 
thorized by Louisiana Civil Code 
Article 2404 to administer, encum- 
ber, and alienate the community 
assets, it would not appear essen- 
tial in Louisiana to obtain the con- 
sent of the wives of the partners 
to the terms of the partnership 
agreement. However, it has been 
suggested that at least two ques- 
tions may arise in determining the 
validity of a buy and sell agree- 
ment under Louisiana law. The 
first question is whether the agree- 
ment is (a) a conventional obliga- 
tion or (b) an agreement personal 
to the decedent. The second ques- 
tion is whether the agreement is, 
in effect, a stipulation with regard 
to a succession not yet opened and, 
therefore, invalid in Louisiana.® 


In neither of two Louisiana cases 
interpreting partnership buy and 
sell agreements was the buy and 
sell clause questioned. In Succes- 
sion of Conway, 215 La. 819, 41 
So. 2d 729 (1949), the court held 
that good will should be taken into 
account in arriving at the value of 
partnership assets. In answering 
the widow’s contention that she 
was entitled to participate in the 
profits earned subsequent to the 
death of her husband, the court 
said: 


“The partners as individuals 
did not own the partnership 
property; it belonged to the 
partnership, which had _ the 
control and administration 
thereof. The widow had only 
the right to receive her com- 
munity share in the property 


as of the date of her husband’s 
death, and had no right to par- 
ticipate in the business after 
his death. Therefore, under 
these facts and circumstances, 
the agreement did not divest 
the surviving spouse of any of 
her vested rights in her share 
of the community.” 


In Succession of Jurisich, 224 
La. 325, 69 So. 2d 361 (1953) the 
right of the survivor to purchase 
the deceased partner’s interest in 
the partnership at book value in 
accordance with the partnership 
agreement was upheld. In discuss- 
ing the administrator’s argument 
that good will should have been in- 
cluded the court said: 


“There is nothing inequita- 
ble, however, in the provision 
of the partnership agreement 
which operated to exclude 
good will by giving to the 
surviving partner, upon the 
death of the other, the right 
and privilege of buying the 
interest of the deceased at its 
then book value. At the time 
the partners entered into the 
partnership agreement, neither 
gained any advantage by its 
insertion, as neither had any 
way of knowing which partner 
would die first. This recipro- 
cal clause was for the benefit 
of both and obviously was in- 
serted so that upon the death 
of either the survivor might 
purchase for an easily ascer- 
tainable amount the interest 
of the deceased and thus con- 
tinue to operate the business 
without the delays and compli- 


8 See 26 Tulane Law Review, 119 at 142, 143 (1952). 
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cations attendant upon ap- 
praisal and valuation of intan- 
vible assets.” 


In any event, the agreement 
should cover, directly or indirect- 
ly, the question of whether and to 
what extent good will is to be in- 
cluded in evaluating a partnership 
interest. One of the simplest and 
most effective methods of evaluat- 
ing a partnership interest is to 
stipulate the values in the agree- 
ment and include a provision for 
modifying the figures periodically, 
such as semi-annually or annually. 

Provisions of the Internal Reve- 
nue Code of 1954 relating to part- 
ners and partnerships are to be 
found in sub-chapter K of Chapter 
1, Sec. 701 et seqy., and numerous 
references are made therein to “the 
partnership agreement.” If “the 
partnership agreement” has not 
been reduced to writing its provi- 
sions will obviously be subject to 
a considerable amount of conjec- 
ture. 

Upon formation of a new part- 
nership, the taxable year must be 
that of its principal partners, or 
a calendar year, in the absence of 
a business purpose for any other 
taxable year. 

The contribution of capital to a 
professional partnership will not 
generally present any tax prob- 
lems. However, it might be well 
to point out that while it is true 


that no gain or loss is recognized 
upon the contribution of capital to 
the partnership,’® if property en- 
cumbered by an_ indebtedness 
which exceeds the basis of the 
property in the hands of its owner 
is contributed to a partnership, the 
contributing partner will realize 
income because of the liability that 
is treated as assumed by the part- 
nership.” 


Property Distribution 


Upon the distribution of part- 
nership property, there is no gain 
or loss to the partnership. How- 
ever, if a distribution in money!” 
exceeds the distributee - partner’s 
basis for his interest in the part- 
nership, gain is recognized to the 
partner in the amount of such ex- 
cess. This gain will generally re- 
ceive capital gains treatment." 
The portion of a distribution in 
liquidation of a partner’s interest 
which is attributable to unrealized 
receivables is considered gain from 
the sale of a nonecapital asset." 
Therefore, a withdrawing or retir- 
ing partner and the estate of a 
deceased partner would benefit by 
having the agreement specify that 
the amounts paid for the liquidated 
or purchased interest would be for 
capital assets including good will,” 
rather than for unrealized receiva- 
bles, which produce ordinary in- 
come. However, under such an 
agreement the purehase price of 


9 Int. Rev. Code of 1954, Sec. 706 (b) (1); Reg. Sec. 1.706-1 (b). 


10 Int. Rev. Code of 1954, Sec. 721. 


11 Int. Rev. Code of 1954, Sec. 752; Reg. Sec. 1.752-1 (c). 


12 Gains on the distribution of property are not recognized: IRC Sec. 732 pro- 
vides the basis rules for distributed property. 


13 Int. Rev. Code of 1954, Sec. 731. 


14 Int. Rev. Code of 1954, Sec. 751 (a). 
15 Int. Rev. Code of 1954, Sec. 736 (b). 
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nized the good will would not be deducti- interests in a partnership by gift, 
tal to ble by the continuing partners, inheritance, or liquidation are not 
y en- whereas the payments for unreal- sales or exchanges under this pro- 
dness ized receivables would reduce the vision.?® 
' the income reportable by the continu- A provision for making periodic 
wner ing partners.’® payments to the deceased partner’s 
py Me If the interest of the retiring estate or to a retired partner based 
ealize partner is sold, the seller will be 0 that partner’s share of income 
that taxed in the vear of the sale on earned as of the date of death or 
part- the entire gain realized. unless the retirement would result in the in- 
sale qualifies for the installment  ¢lusion of the value of this right 
method of reporting under See. in the estate of the partner. Like- 
453 of the Internal Revenue Code. wise, a provision for payment out 
part- The amount realized in excess of of income earned subsequent to the 
gain the partner’s basis will be capital ‘ate of death or retirement has re- 
How- gain except for the amount. at- sulted in the inclusion of the right 
ney" tributable to unrealized receiva- to this ineome in the gross estate 
ner’s bles, which will be ordinary in- of the decedent and its taxation as 
part- come.’7 Since the taxable year as “income in respect of a_  dece- 
) the to the selling or retiring partner dent”.°° 
axel closes upon the partner’s disposi- One reason that cross insurance 
F pe tion of his entire interest, such a plans among the partners were 
nt." transfer may result in bunching-of- used _ formerly was the possibility 
a income tax problems.'® Further- — that the alternative method of hav- 
crest more, a sale of a partnership in- _ ing the partnership insure the part- 
lized terest may result in termination of — ners would result in the insurance 
om the partnership and the close of — proceeds ultimately being taxed to 
set. its tax year under the rule that the —_—‘ the surviving partners as ordinary 
etir- partnership is considered  termi- income when they sold or liqui- 
of a nated if, within any 12-month dated their interest in the partner- 
t by period, there is a sale or exchange ship. However, See. 705 (a) (1) 
that of 50% or more of the total in- (B) of the 1954 Code now provides 
ated terest in partnership capital and that a partner’s basis is increased 
Pa profits. However, dispositions of by his share of tax exempt income 
siva- 16 Reg. Sec. 1.736-1 (a) (3), (4). 
in- 17 Int. Rev. Code of 1954, Sec. 741. 
1 an 18 Reg. Sec. 1.706-1 (c). 
> of 19 Int. Rev. Code of 1954, Sec. 708; Reg. Sec. 1.708-1; Little, “Tax Planning for 
Professional Partnerships,” 35 Taxes 993 (1957). 

20 Riegelman’s Estate v. Comm’r. 253 F. 2d 315 (2d Cir. 1958) (explained and 
distinguished in Mandel v. Sturr, 266 F. 2d 321 (2d Cir. 1959). It might be 
contended that payments to the estate of a deceased partner of income earned 
subsequent to his death would violate the provisions of Article 14, Section 
34 of the charter of the Louisiana Bar Association which prohibits division 

pro- of fees with persons other than lawyers. Compare Opinion No. 266 of the 
American Bar Association’s Committee on Professional Ethics and Grievances 
discussed in the 1957 Section of Taxation, Program and Committee Reports, 
pages 43 and 44. But the writer does not share this view, particularly where 
the partnership income earned after death is simply a measure of the pay- 
ments to be made to the estate of a deceased partner. 
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received by the partnership. The 
elimination of the payment of pre- 
miums test has reduced the risk 
that insurance owned by the part- 
nership will be includible in the 
estate of the deceased partner. A 
provision in the partnership agree- 
ment that the decedent’s rights in 
the policy are limited to his pro- 
portionate share of the cash sur- 
render value as of the date of his 
death will further minimize the es- 
tate tax risk in having the partner- 
ship own the policies. 


Conclusion 


The foregoing comments and 
the accompanying law partnership 
agreement form are intended to 
serve as a practical tool and guide 
for the average small and medium 
sized law firm practicing in Louisi- 
ana. No effort has been made to 
cover the subject exhaustively, tax- 
wise or otherwise; and individual 
circumstances and problems will 
undoubtedly require substantial 
modifications in many cases. Many 
special tax problems, such as the 
computation of the basis of the 
partners’ interest in the partner- 
ship, various elections that are 
available to some partnerships, col- 
lapsible partnership problems, tech- 
nical differences between sale and 
liquidation of partnership inter- 
ests, fiscal versus calendar years, 
etc., are beyond the scope of this 
presentation. 

The message intended is that al- 
most any form of current written 
partnership agreement is_ better 
than none. The lawyer who leaves 
entirely to accident or chance what 
he should do on purpose is unfair 
to his partners, his family and him- 
self. The following form may not 
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be adequate for all Louisiana law- 
yers, but it will serve as a starting 
point and will solve many of the 
problems that are left unsolved by 
your unwritten, obsolete or non- 
existent partnership agreement. 





The writer acknowledges with ap- 
preciation the invaluable assistance 
of Mrs. Helene McG. Walker, CPA, 
LLB, MBA, of the firm of Henican, 
James & Cleveland, in the prepara- 
tion of this material. 
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PARTNERSHIP AGREEMENT 


This agreement is made on this 
12th day of December, 1959, by 
and among ALPHEUS ALPHA, 
ALLISON BETA, RAYMOND 
GAMMA, and RIVERS DELTA, 
all of the City of Baton Rouge, 
State of Louisiana. 

The parties hereto have been and 
are engaged in the practice of law 
as a partnership, and desire to con- 
tinue the existence of the partner- 
ship, under the following terms 
and conditions: 


ARTICLE I 
Name 


The name of the partnership 
shall be: 


ALPHA, BETA, GAMMA 
& DELTA 


If any member of the partner- 
ship shall retire from the practice 
of law or shall die, his name, in 
the discretion of the other part- 
ners, shall be continued as part of 
the firm name, without any obli- 


gation therefor to such retired 
partner or to the estate of such de- 
ceased partner, except that if a 
son of any retired or deceased 
partner shall practice law as a 
licensed attorney in this State 
other than in the office of the re- 
maining partners, the use of the_re- 
tired or deceased partner’s name 
shall be discontinued within four 
months after receipt of a written 
request therefor from said son. 


ARTICLE II 
Principal Place of Business 
The principal office of the part- 
nership is to be located at 1000 
Lawyers Building, Baton Rouge, 
Louisiana, or at such other place 
in Louisiana as the parties may 
agree. 
ARTICLE III 
Purpose 
The parties hereto shall, as part- 


ners, engage in the general prac- 
tice of law in the State of Louisi- 
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ana in accordance with the Canons 
of Professional Ethics as adopted 
by the American Bar Association, 
and in accordance with all rules of 
practice and other regulations 
adopted by any Court or Adminis- 
trative Agency before which any 
partner or associate is admitted to 
practice. 
ARTICLE IV 
Duration 


The partnership shall continue 
from the date hereof until ter- 
minated in the manner hereinafter 
provided. 


ARTICLE V 


Capital Contributions, Accounts 
and Withdrawals 


A. The eapital of the partner- 
ship shall consist of the following 
items: 

(a) Office equipment, furni- 
ture, library, and_ sup- 
plies, as specifically enu- 
merated in Schedule A, 
attached hereto and made 
part hereof, to be contrib- 
uted by Alpha and Beta in 
equal shares. It is agreed 
that the aggregate value 
of said items is $6,000.00. 

(b) $2,000.00 in cash to be 
contributed by Gamma. 

(ec) $2.000.00 in cash to be 
contributed by Delta. 

B. Except by unanimous consent 
or on dissolution, capital contribu- 
tions shall not be subject to with- 
drawal. Whenever any additional 
capital shall be required, it shall 
be contributed by the partners in 
the proportions in which they share 
the profits and losses. 

C. Interest shall not be paid on 
the initial capital contribution, or 
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on any subsequent contributions of 
capital. 

D. On the death, expulsion, re- 
tirement, or withdrawal of any 
partner, no allowance shall be 
made to him or his representative 
with respect to the value of the 
good will of the firm. The part- 
ners agree that good will shall not 
be considered a part of the assets 
of the partnership and no entry 
thereof shall be made on the books 
of account of the partnership. 


ARTICLE VI 
Profits and Losses 
A. The net profits or net losses 
of the partnership shall be dis- 
tributable or chargeable, as_ the 
case may be, to each of the part- 
ners as follows: 


Alpha 30% 
Beta 30% 
Gamma 20% 
Delta 20% 


B. The books of account for the 
partnership shall be kept on the 
eash receipts and disbursements 
method of accounting, on a calen- 
dar year basis. Each partner or 
his representative shall at all times 
have access to and may inspect and 
copy any and all such records. 

C. An individual income account 
shall be maintained for each part- 
ner. Profits or losses shall be en- 
tered in the individual income aec- 
counts as soon as practicable after 
the close of each calendar year. 

D. The net profits of the part- 
nership shall be computed by de- 


ducting from gross income re- 
ceived, the total operating ex- 
penses. The partners are required 


to take into account separately in 
their individual income tax returns 
and personally pay the following 
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items, which shall not be treated as 
expenses of the partnership: (1) 
automobile and transportation ex- 
penses, (2) charitable contribu- 
tions, and (3) professional enter- 
tainment. 

E. No partner shall receive a 
salary for services rendered. Each 
partner shall have the right to 
draw against anticipated earnings 
(in monthly installments) an 
amount not in excess of 85% of 
his earnings for the preceding year. 
In no event shall a partner’s with- 
drawals exceed the distributive 
share of net profits to which he is 
entitled. Each partner shall have 
the right at the end of any calen- 
dar year to withdraw the balance 
of his share of the partnership 
profits for that year. If a part- 
ner’s withdrawals have been in ex- 
cess of his distributive share of 
net profits, he shall refund the 
amount of overpayment within 60 
days from the time of the deter- 
mination of the overpayment. 


ARTICLE VII 
Policies and Management 


A. In the determination of office 
policies and in the general conduct 
of the partnership activities, all 
partners shall be consulted as far 
as practicable, and the advice and 
opinions of all partners shall be 
obtained. Each partner shall have 
an equal voice in management and 
policy determination and each part- 
ner shall devote his entire time to 
partnership business. No partner 
shall, directly or indirectly, engage 
in any other business or ocecupa- 
tion without the consent of the 
other partners, provided, however, 
that nothing herein contained shall 
prohibit the activity of any part- 


ner in investing or trading in se- 
curities, commodities, real estate, 
or other forms of investment, for 
his own benefit. 


B. No partner may, without the 
consent of the other partners: 


1. Borrow or lend money, or 
make, deliver, guarantee or 
accept any commercial pa- 
per for or on behalf of the 
partnership. 


2. Execute any mortgage, 
bond, or lease, or purchase 
or contract to purchase, or 
sell or contract to sell, any 
property on behalf of the 
partnership. 


3. Assign, mortgage, or sell 
his share in the partnership 
or in its capital assets or 
property, or enter into any 
agreement as a result of 
which any person shall be- 
come interested with him in 
the partnership. 


4. Endorse any note or act as 
an accommodation party or 
otherwise become surety for 
any person. 


C. All funds belonging to or 
held by the partnership are to be 
deposited in its name in such 
checking accounts as shall be de- 
termined by the partners. At least 
one account shall be designated 
“Trust Account”, and all funds in 
the hands of the partnership but 
not belonging to it shall be de- 
posited in said special account. All 
withdrawals shall be made upon 
checks signed by any partner, ex- 
cept that the signature of any two 
partners shall be required on 
checks drawn on the Trust <Ac- 
count. 


183 








D. Each partner shall be en- 
titled to a two week vacation each 
year, but there shall be no carry- 
over of unused vacations. 


E. With the unanimous consent 
of the partners, a new partner may 
be admitted to the partnership dur- 
ing the existence of this partner- 
ship agreement. The terms upon 
which such new partner shall be 
admitted shall be stated by appro- 
priate amendment to this agree- 
ment, to be endorsed hereon at the 
time of the admission of said new 
partner to this partnership. 


ARTICLE VIII 


Voluntary Withdrawal 
of a Partner 


A. Any partner desiring to with- 
draw from the partnership shall 
serve upon the other partners at 
the principal office of the partner- 
ship written notice of his inten- 
tion to withdraw. Such notice 
shall be served not less than three 
months nor more than six months 
prior to the effective date of such 
partner’s withdrawal. 


B. The withdrawal of any part- 
ner shall have no effect upon the 
continuance of the partnership 
business. 


C. The value of the withdrawing 
partner’s interest in the partner- 
ship shall be the sum of the fol- 
lowing: 


—s 


1. The balance in his Capital 


Account. 


2. The balance in his Income 
Account, including his share 
in the earnings of the part- 
nership for the current year 
to the date of withdrawal, 
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or the close of the month 
ending prior to the date of 
withdrawal if that date is 
other than the last day of a 
calendar month. 


3. The withdrawing partner’s 
interest, based on his profit 
percentage, in the _ previ- 
ously billed unrealized re- 
ceivables, as of the date of 
withdrawal or the close of 
the preceding month if the 
withdrawal date is other 
than the last day of a eal- 
endar month, less 10% col- 
lection charge. 


The determination of a partner’s 
interest for any purpose other than 
upon death, expulsion, retirement, 
or withdrawal on account of dis- 
ability shall be computed as pro- 
vided in this Article. 


D. A partner withdrawing vol- 
untarily shall be paid the sum of 
the first two items within ninety 
(90) days from the effective date 
of withdrawal. The amount due in 
payment of item 3 shall be paid in 
three semi-annual installments, the 
first of which shall be due six 
months after the effective date of 
withdrawal. 


E. A partner withdrawing vol- 
untarily shall be entitled to take 
with him all papers pertaining to 
the affairs of those clients whose 
business he has personally carried 
on or supervised, unless any such 
client requests a different disposi- 
tion of such papers. 


F. At the time of such voluntary 
withdrawal, the partnership shall 
bill for all services rendered to 
those clients who elect to continue 








a aa 





with the withdrawing partner, un- 
less the withdrawing partner con- 
sents to the deduction of the 
amount of the bill from payments 
otherwise required to be made to 
him in liquidation of his partner- 
ship interest. 


G. If payment for services in 
any matter handled for any client 
who elects to continue with the 
withdrawing partner is contingent 
upon results, the withdrawing 
partner shall account to the other 
partners for their proportionate 
shares of the value of the work in 
process up to the date of with- 
drawal if and when the withdraw- 
ing partner receives payment for 
such services. 


H. No withdrawing partner shall 
be entitled to a distribution of any 
of the library, equipment or sup- 
plies belonging to the partnership. 


ARTICLE IX 


Retirement or Death of a Partner 


A, Any partner who has reached 
the age of 65 may retire from the 
partnership upon sixty days writ- 
ten notice to the other partners. 


B. Upon the death of a partner 
or his retirement after attaining 
the age of 65, there shall be paid 
to the retired partner or the estate 
of the deceased partner the sum of 
the following amounts: 


1. The balance in his Capital 
Account. 


bo 


. The balance in his Income 
Account. 


3. His regular share of part- 
nership profits for the peri- 


od ending with the last day 
of the month following the 
month during which he re- 
tired or died, unless it is in- 
eluded in his Income Ac- 
count. 


The total of these amounts shall 
be paid within 90 days after the 
date of retirement or death, with- 
out interest. 


C. In addition to the amounts 
listed above, and in payment for 
the retired or deceased partner’s 
interest in unrealized receivables 
and potential receivables of the 
firm, there shall be paid to him or 
his estate, in equal monthly install- 
ments, for a period of 60 months, 
beginning 6 months after the date 
of death or retirement, an amount 
aggregating his proportionate share 
of the sum of $100,000.00, which is 
the estimated present total value of 
such unrealized receivables and po- 
tential receivables. The amount 
due shall not bear interest, and 
with the consent of the retired 
partner or estate of the deceased 
partner, may be paid in advance, 
in whole or in part. At the begin- 
ning of each calendar year the 
partners shall agree upon the total 
value of such unrealized receiva- 
bles and potential receivables, if in 
the opinion of the majority of the 
partners, the value has changed, 
and any such new value shall be 
stipulated on the attached endorse- 


ment page. 

D. The remaining partners shall 
be obligated to discharge all part- 
nership debts and obligations exist- 
ing on the date of death or retire- 
ment of a partner. 
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ARTICLE X 
Expulsion of a Partner 


A. If any partner shall lose his 
license to practice law in the State 
of Louisiana or shall, in the opin- 
ion of a majority of the other part- 
ners, be guilty of misconduct or be 
involved in circumstances of such 
character as to render it impracti- 
cable or undesirable for the then 
partners to carry on the partner- 
ship together, the offending part- 
ner may be expelled from the part- 
nership, after written notice and a 
reasonable opportunity to be heard. 


B. Within 90 days after the ef- 
fective date of expulsion, there 
shall be paid to the expelled part- 
ner, or his nominee or representa- 
tive, the balance in his Capital and 
Income Accounts, as of the last day 
of the month preceding the date of 
expulsion, and within said period 
the expelled partner shall pay the 
partnership any debit balance in 
said accounts. 


C. The interest of the expelled 
partner in the partnership assets, 
including unrealized receivables, 
shall cease as of the date of expul- 
sion|. He shall thereafter have no 
rights against the partnership or 
the remaining partners except to 
the payment provided for in this 
Article. 


ARTICLE XI 


Disability and Military Service 
of a Partner 


A. Disability. If any partner 
shall become disabled, physically 
or mentally, his distributive share 
of partnership profits and losses 
existing at the time of such dis- 
ability shall be modified and re- 
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duced as follows: (1) No reduction 
for the first three months of dis- 
ability; (2) Payment of 50% of 
the stipulated distributive share 
for the next six months; and (3) 
Payment of 25% of the stipulated 
distributive share for an additional 
six months. Return to the full time 
practice of law at any time during 
said fifteen month period will re- 
store the disabled partner to his 
full share of partnership profits, 
commencing with the first month 
following his resumption of active 
full time partnership responsibili- 
ties. If the disabled partner be- 
comes permanently disabled in the 
opinion of his personal physician, 
or if the disabled partner is unable 
to return to the full time practice 
of law at the end of said fifteen 
month period, the active partners 
may terminate the partnership by 
notice in writing to the disabled 
partner or his representative, 
whereupon the disabled partner 
shall be entitled to receive, instead 
of the remainder of the foregoing 
payments, all payments provided 
in the Article relative to retire- 
ment, as though his retirement had 
taken place on the date of com- 
mencement of permanent disabil- 
ity. 

B. Military Service. If any part- 
ner should enter the armed services 
of the United States of America, 
the partnership shall continue for 
the period of such military service, 
except that his distributive share 
of partnership income shall be re- 
duced, upon his reporting to mili- 
tary duty, to 25% of his average 
monthly share of partnership prof- 
its for the eighteen months preced- 
ing the date upon which he reports 
for duty. Upon his return to prae- 
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tice and retirement from military 
service, his full share shall be re- 
stored, commencing with the first 
month following his return to the 
full time practice of law. If he 
should fail to return to the prac- 
tice of law in the partnership with- 
in two months after his discharge 
or retirement from military service 
the partnership shall terminate, 
and he shall receive such amounts 
as are then due him in accordance 
with the provisions hereinafter 
made for a voluntary dissolution. 


ARTICLE XII 
Termination 


A. Upon the withdrawal, retire- 
ment, expulsion, or death of a part- 
ner, this partnership shall there- 
upon terminate, but a partnership 
composed of the remaining part- 
ners shall immediately commence, 
subject to all of the terms of this 
agreement. The interests of the 
remaining partners in profits and 
losses shall be adjusted so as to 
absorb, on a proportionate basis, 
the former interest of the with- 
drawing, retiring, expelled, or de- 
ceased partner. 

B. Unless terminated as herein 
otherwise provided, the partner- 
ship shall continue until dissolved 
upon demand of any two or more 
partners. Upon such dissolution, 
the business of the partnership 
shall be liquidated forthwith. The 
assets of the partnership shall be 
applied or distributed in the fol- 
lowing order of priorities : 

1. In payment of debts of the 
partnership to creditors 
other than partners. 

2. In payment of the indebted- 
ness of the partnership to a 


retired partner, and/or to 
the estate of a deceased 
partner. 


3. In payment of loans to the 
partnership, other than 
amounts reflected in the 
partners’ Income Accounts. 


4. In payment of the amounts 
due the partners as re- 
flected in their Income Ac- 
counts. 


5. In payment of the Capital 
Accounts of the partners. 


One of the partners shall be elected, 
by a majority in number of the 
partners, to serve as Trustee of the 
dissolved partnership, to collect 
amounts due on accounts receiva- 
ble from clients and on unfinished 
work. Collection of the accounts 
receivable of the partnership shall 
be made by the Trustee. After de- 
duction of expenses of collection, if 
any, he shall distribute the amounts 
collected to the partners in the pro- 
portion of their respective inter- 
ests in profits or losses of the part- 
nership. Unfinished work shall be 
completed by the partner who had 
the major responsibility for the 
business of that client. For his 
services in completing such unfin- 
ished work, the partner shall be 
compensated as determined by a 
majority in number of the part- 
ners. The partner who completes 
the case shall bill the client, deduet 
the agreed charge for completing 
the work, and remit the full bal- 
ance to the Trustee. The Trustee 
shall distribute to the partners, as 
soon as practicable, the amounts re- 
ceived by him, provided that such 
distribution shall be made at least 
once each month. 
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ARTICLE XIII 
Arbitration 


In the event any controversy or 
claim arising out of this partner- 
ship agreement cannot be settled 
by the partners or their legal rep- 
resentatives, such controversy or 
claim shall be settled by arbitra- 
tion in accordance with the then 
current rules of the American Arbi- 
tration Association, and judgment 
upon the award may be entered in 
the Nineteenth Judicial District 
Court for the Parish of East Baton 
Rouge. 

ARTICLE XIV 
Insurance 

A. The partnership shall pur- 
chase policies of life insurance on 
the life of each of the partners in 
the following amounts: 


Alpha $30,000.00 
3eta 30,000.00 
Gamma 20,000.00 
Delta 20,000.00 
TOTAL $100,000.00 


B. The partnership shall be the 
owner of and beneficiary under the 
policy on the life of each insured. 
The partnership shall have the ex- 
clusive right to enjoy and exercise 
all incidents of ownership in said 
policies during the lifetime of each 
insured. The premiums shall be 
paid by the partnership. 


C. Upon the death of a partner, 
the cash surrender value of all of 
the policies shall be (or remain) 
credited to the Capital Accounts of 
all of the partners, including the 
deceased partner. The proceeds of 
the policy on the life of the de- 
ceased partner, in excess of the 
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cash surrender value, shall be 
credited to the Capital Accounts of 
the surviving partners in their re- 
spective proportionate interests in 
profits and losses, and shall not be 
included in the determination of 
the interest of the deceased part- 
ner. The estate of the deceased 
partner shall have no right to or 
claim against that part of the pro- 
ceeds of said insurance credited to 
the surviving partners. 

D. A withdrawing, retiring, or 
expelled partner shall have the 
right to acquire from the partner- 
ship the policy on his life by pay- 
ing the partnership in cash an 
amount equal to the cash surren- 
der value thereof on the effective 
date of withdrawal, retirement or 
expulsion; provided said right 
must be exercised within 60 days 
after said effective date. 


ARTICLE XV 
Miscellaneous 


A. All notices provided for un- 
der this agreement shall be in writ- 
ing and shall be sufficient if sent 
by certified or registered mail to 
the last known address of the par- 
tv to whom such notice is to be 
given. 


B. The paragraph headings used 
herein are for convenience only 
and shall not be considered in in- 
terpreting this agreement. 


C. Whenever the context so re- 
quires, the masculine shall include 
the feminine and neuter and the 
singular shall include the plural. 


D. This agreement shall be gov- 
erned by the laws of the State of 
Louisiana and shall be binding 
upon the parties hereto and upon 
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their heirs, executors, administra- 
tors, and assigns. 


E. If any portion of this agree- 
ment shall be held to be void or 
unenforceable, the balance thereof 
shall, nevertheless, remain in full 
force and effect. 


THIS DONE AND EXECUTED, 
in quadruplicate original, on the 
date first above written. 





ALPHEUS ALPHA 





ALLISON BETA 





RAYMOND GAMMA 





RIVERS DELTA 


Partners 


Endorsements to Partnership 
Agreement of Alpha, Beta, 
Gamma and Delta, Dated 
December 12, 1959 


Date of Execution 





The value of the unrealized re- 
ceivables and potential receivables 
of the partnership, referred to in 
Article [X-C, is hereby determined 
to be Thousand 
($ ) DOLLARS. 








RAYMOND GAMMA 





RIVERS DELTA 





ALPHEUS ALPHA 





ALLISON BETA 





Richard C. Cadwal- 
lader, Baton Rouge, 
chairman of the 
LSBA Committee on 
American Citizen- 
ship, is pictured at 
the Mid - Winter 
meeting in Baton 
Rouge presenting a 
$100 check to Miss 
Evelyn Queyrouze, 
winner of the bar’s 
1959 High School 
Essay Contest. 





189 








Meet Your Board of Governors... 


Jack L. Simms represents the 
Eighth Congressional District. 

He was awarded his LL.B. from 
Tulane in 1945. While in law school 
he was president of the law school 
student body, secretary of the stu- 
dent council, editor-in-chief of the 
Tulane Law Review, and a mem- 
ber of Phi Delta Phi, national legal 
fraternity. He also won member- 
ship in the Order of the Coif. 

During World War II Mr. Simms 
served overseas for almost three 
years as a captain in the Intelli- 
gence Division of the Army. 

His public service has consisted 
of the positions of assistant dir- 
trict attorney for the Eleventh Ju- 
dicial District, general counsel for 
the Louisiana Department of High- 





JACK L. SIMMS 


190 


ways, and chairman of the Louisi- 
ana Board of Tax Appeals. 


Active in bar association activi- 
ties, Mr. Simms has been for many 
years the vice-chairman of the Sec- 
tion on Criminal Law, and _ar- 
ranges the program for the section 
at the Annual Meetings of the as- 
sociation. He was a member of the 
original committee on the Louisi- 
ana Formulary Annotated, and has 
been a member of the association’s 
House of Delegates. 


He is a member of the American 
Legion and the Veterans of For- 
eign Wars; he is past master of his 
Masonic lodge and is a Shriner. He 
is a past president of his Lions 
club, and is presently a district 
governor of Lions International. 
Additionally, Mr. Simms is a past 
president of the Leesville-Vernon 
Parish Chamber of Commerce and 
serves on the board of directors of 
the chamber. He is also active in 
church work. 


Mr. Simms is married to the for- 
mer Vernis Davis, and they have 
one son, Jack, Jr. They reside in 
Leesville, where he practices law. 


Leon D. Hubert, Jr., represents 
the Tulane law faculty on the 
Board. 


Mr. Hubert won his A.B. degree 
in 1932, and his LL.B. in 1934, 
from Tulane. A major portion of 
his professional experience has 
been devoted to his university. He 
was acting instructor of law from 
1940 to 1942 and again in 1946. 
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LEON D. HUBERT, JR. 


From 1946 to 1953 he was associ- 
ate professor of law, and in the 
latter year he was made full pro- 
fessor, which position he holds to- 
day. 

Mr. Hubert was on active duty 
with the U. S. Army Air Force from 
1942 to 1945. He served as staff 
judge advocate for the 9th A.A.F., 
and was Chief of Military Affairs 
Division in 1944-45. He served in 
India, Egypt, England, France and 
Germany, and he is now a Colonel 
in the U.S.A.F. Reserve. 


Mr. Hubert has served as a re- 
porter for the Louisiana Law In- 
stitute on the Revised Statutes, 
and on the project for revision of 
the Code of Practice, as well as on 
the project for the revision of the 
Code of Criminal Procedure. <Ad- 
ditionally, he is a member of the 
legal research staff of the Parolee 
Rehabilitation Committee. 


He held the position of assistant 
U. S. attorney from 1934 to 1942, 
and again in 1945 and 1946. From 
1954 to 1958 he was District At- 
torney for the Parish of Orleans. 


He is a member of the Louisiana 
State and New Orleans Bar Asso- 
ciation, the American Legion and 
the St. Thomas More Catholic Law- 
vers Association. 

Mr. Hubert is married to the for- 
mer May Bamforth of England, 
and they, with their children 
Sandra and Vallet, reside in New 
Orleans. 


Herschel N. Knight is the dele- 
gate to the Board from the Seventh 
Congressional District. 

He was graduated from L.S.U. 
with a degree in law in 1949, While 
at L.S.U. Mr. Knight was a member 
of Gamma Eta Gamma, legal fra- 
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ternity, and Kappa Sigma, social 
fraternity. He was elected to mem- 
bership of the L.8.U. Law Review 
staff, and he was a member of the 
winning team in moot court compe- 
tition in 1948. 

In 1945 and 1946 Mr. Knight was 
on active duty with the U.S. Navy, 
serving as a pharmacist mate. 

He is a member of the Louisiana 
State, American, and Jeff Davis 
Bar Associations. He holds member- 
ship in the National Association of 
Compensation Claimants Attorneys 
and in the American Judicature So- 
ciety. 

Mr. Knight has been post com- 
mander in the American Legion; 


leading knight in the Elks; vice- 
president of Kiwanis; a member of 
the boards of directors of his local 
Chamber of Commerce and the Jen- 
nings American Legion Hospital. 
He is active in chureh affairs and 
has served as chairman of the Board 
of Stewards of the First Methodist 
Church in Jennings. 

Since his admission to the bar, 
Mr. Knight has practiced law in 
Jennings, and his firm’s name is 
Knight & Knight, his partner being 
his brother William. 


He is married to the former Susie 
Jo Ludlum of Bastrop, and they 
have four daughters; they reside in 
Jennings. 





TO 
ALL MEMBERS OF THE 


Official Returns on Referendum 


LOUISIANA STATE BAR ASSOCIATION 


Pursuant to the pertinent provisions of the Articles of Incor- 
poration of this Association, the undersigned Secretary-Treasurer 
does certify that the results of the referendum by the Association 
relative to Articles V and VI of the By-Laws of this Association 
are as follows: 

Proposition Number One (Article V) For 780; Against 380. 

Proposition Number Two (Article VI) For 774; Against 280. 

Number of Spoiled Ballots: 32 

Number of Ballots Postmarked Subsequent to the Deadline: 13. 

Your attention is called to the provisions of the Articles rela- 
tive to protests, which provide that an election may be contested 
within five days after certification, by written petition addressed 
to the Board of Governors, stating the basis of the complaint. 

This notification to the membership shall constitute official 
certification. 

Very truly yours, 
W. Ford Reese, 
Secretary-Treasurer 
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House of Delegates Action 


At its meeting in Baton Rouge on 
December 11, 1959, the House: 


| 


or 


At 


Amended Article IX of the by- 
laws to provide for a special 
meeting of the House during 
any regular session of the Leg- 
islature. 


. Ratified the Supreme Court or- 


der amending Article XII of 
the articles, regulating admis- 
sions to the bar. 


. Amended the bylaws so as to 


eliminate the committees on 
Legislation, Uniform State 
Laws, and Jurisprudence and 
Law Reform, combined and 
clarified the functions of those 
committees, and vested those 
functions and duties in a new 
Committee on Law Reform. 


. Referred to Committee for 


study and report the question 
of provision of counsel for in- 
digent defendants in criminal 
cases. 


. Authorized the Committee on 


Law Reform to promote a con- 
stitutional amendment to pro- 
vide effective waiver of the 
State’s immunity from suit, and 
to draft and submit to the 
House appropriate implement- 
ing legislation. 


6 


10. 


11. 


. Referred to 


committee the 
project of establishment of a 
code of conduct for judicial 
elections. 


. Authorized the Committee on 


American Citizenship to con- 
duct an institute or seminar in 
the name of the Association for 
people in the field of education 
on the subject of Americanism 
vs. Communism. 


. Authorized the Committee on 


American Citizenship to con- 
duct the 1960 L.S.B.A. Annual 
High School Essay contest. 


. Amended Rule I, section 6 of 


the Rules of the House to grant 
the privileges of the floor of 
the House, without vote, to 
Chairmen of Sections and 
Standing Committees and past 
Presidents of the Association. 
Amended Rule X, section 1(c¢) 
of the Rules of the House to re- 
quire the Committee on Draft 
to report to the House prior to 
any action by the House. 
Extensively amended the by- 
laws of the Association (these 
amendments, as well as_ the 
Articles of Incorporation, 
amended to date, will shortly 
be published in full.) 


Board of Governors Action 


its meeting on December 19, 


1959, the Board: 


% 


Authorized the employment of 
an assistant to the Executive 
Counsel, and on the recommen- 
dation of its special committee, 
appointed Richard Seither. (See 
story elsewhere in this issue.) 


2. 


Accepted the report of the Spe- 
cial Committee on Group Insur- 
ance relative to the Association’s 
official sponsorship of the Cur- 
tis Reed plan. 


3. Referred to the Committee on 


Public Relations and the Section 
on Insurance, Negligence and 
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Yompensation Law, the question 
of a series of articles on law 
being distributed to the press 
and not originating from the As- 
sociation, with the purpose of at- 
tempting to preclude any dam- 
age to the Association’s public 
relations program by the issu- 
ance of such releases. 
Recognized the mandate from 
the Association to plan the 196] 
Annual meeting in Louisiana, 
but in the light of developments 
resulting from investigation of 
the situation, resolved to refer 
the question back to the mem- 
bership, submitting comparative 
costs, advantages and disadvan- 
tages of holding that meeting in 
Biloxi or New Orleans, without 
recommendation. 


Vetoed those resolutions passed 
by the House proposing to amend 
Articles V and VI of the by- 
laws of the Association, and ap- 
proved all other actions taken 
by the House at its meeting on 
December 11, 1959. (For all ac- 
tions of the House on December 
11, 1959, see above). 


. Adopted resolutions setting out 


election procedures. 


Adopted a resolution calling for 
the appointment of a committee 


composed of members of the 
House and the Board with a 
view of amending the Articles 
of Incorporation so as to estab- 
lish a conference committee of 
the House and Board, and to 
provide that resolutions of the 
House of Delegates may be re- 
ferred after review by the 
Board to the conference commit- 
tee in lieu of disapproving or 
vetoing such resolutions for the 
purpose of attempting to recon- 
cile the questions raised by the 
Board with the views of the 
House; and that the special com- 
mittee be further empowered to 
recommend such additional pro- 
cedures as it deems necessary to 
facilitate the operation of the 
conference committeee. 


At its meeting on January 9, 1960, 


the Board: 
1. Authorized the president to 
make the necessary Annual 


Meeting Committee appoint- 
ments. 

Received and filed the budget 
statement. 

Moved the appointment of the 
budget committee. 

Received the report and recom- 
mendations of the Nominating 
Committee. 








“TIME IS OF THE ESSENCE” 


While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i.e., 
in the preparation and printing of a brief. 

Often, for various reasons, a lawyer cannot dictate his brief until the last possible 
roblem of can it be printed in time and, if so will it be 


moment. Then comes the 
a thorough and accurate job? 


The answer is yes if your brief is sent to the right place. Because of our many 
bag A experience in this field and, more important, due to the fact that brief print- 
ng is our business, our specialty, and not just a fill in, we are able to render fast, 


dependable and accurate service. 


Remember, our service includes picking up your copy, 
fied attorney, filing and service on opposing counsel. So 


MONTGOMERY & CO. 
“The Brief Specialists” 


jam, call— 


480 CHARTRES STREET 


roof-reading by a quali- 
, the next time you’re in a 


PHONE MAGNOLIA 1141 
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REPORT OF JUNIOR BAR SECTION 


by John Haygood, Chairman 
The council of the Junior Bar Section held its first meeting of the 
1959-60 year on June 10, .1959, at the offices of the state bar in New 
Orleans, at which it voted unanimously to endorse and assist in the estab- 
lishment of the group insurance program recommended by the Special 
Insurance Committee of the Louisiana State Bar Association, William E. 
Syke, Alexandria, chairman, and approved by the Association’s Board 


of Governors. 

The council has attempted to ful- 
fill the purposes of this resolution 
by the circulation of letters of en- 
dorsement and the sponsorship be- 
fore local bar groups throughout 
the state of programs designed to 
explain the various insurance plans 
to the bar and to encourage par- 
ticipation therein. 

The council also adopted a reso- 
lution endorsing the Jenkins-Simp- 
son Bill in Congress and distribut- 
ing copies thereof to the Louisiana 
Congressional delegation. 

John W. Haygood, Shreveport, 
and Thomas C. Wicker, Jr., New 
Orleans, were named delegates to 
the annual meeting of the Junior 
sar Conference of the ABA held 
at Miami Beach. At this meeting, 
Peter Beer, New Orleans, was 
elected speaker of the conference 
assembly of the JBC, and John G. 
Weinmann, New Orleans, was 
elected JBC council representative 
for the Eleventh Circuit, which in- 





eludes Louisiana. 

At subsequent meetings of the 
council on October 3, 1959, at 
Shreveport, and on December 12, 
1959, at Baton Rouge, the council 
approved endorsement of pending 
Senate and House bills providing 
for a revision of federal tax lien 
laws as recommended by a special 
committee of the ABA. This en- 
dorsement was communicated to 
Senator Long and Representative 
Boggs, as members of their respec- 
tive committees considering the 
bills. 

George B. Hall, Alexandria, was 
nominated as JBS council repre- 
sentative and Alfred S. Landry, 
New Iberia, and James L. Pelle- 
tier, Lake Charles, were nominated 
as JBS observers to the council of 
the Louisiana State Law Institute. 

The last Junior Bar Council 
meeting of the current year is 
scheduled for March 12, 1960, at 
Lafayette. 
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Name Bar Staff Assistant 


Richard C. Seither, a practicing New Orleans attorney and newspaper- 
man, has been named assistant to the executive counsel of the Louisiana 


State Bar Association. 


Seither, a long-time reporter for The Times-Picayune, served four 


years as an Orleans Parish assistant district attorney. 


Seither earned two degrees — 
B.A. and LL.B. — from Tulane 
while working full eight-hour 
shifts at The Times-Picayune. 
There he rose from copy boy to 
make-up editor with stints along 
the way as sports writer, campus 
correspondent, sports columnist 
and news reporter. 

His strong preference is for writ- 
ing, and he has handled every type 
of assignment. In 1942, as a war 
correspondent for the U. S. Ma- 
rine Corps, Seither scored a world- 
wide “scoop” by writing the earli- 
est exclusive stories on the air-sea 
rescue of Captain Eddie Ricken- 
backer and his party from the Pa- 
cific. 

At the time, Seither was a line 
sergeant with the Fifth Defense 
Battalion on Funafuti atoll in the 
Ellice Islands. He had been a staff 
sergeant in charge of public rela- 
tions for the state of Louisiana but 
volunteered to go overseas aS a war 
correspondent with the First Ma- 
rine Division. 


Award-Winning Paper 


A legal paper he did on “Unesco, 
New Hope for International Copy- 
right” won for Seither the Nathan 
Burkan Memorial competition at 
Tulane in 1953. It was adjudged 
among the three best in the nation 
and included in a symposium pub- 
lished by ASCAP (American So- 
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RICHARD SEITHER 


ciety of Composers, Artists and 
Publishers) on copyright law. 

He edited the first edition of 
“The Student Lawyer,” a publica- 
tion of The American Bar Associ- 
ation, in 1952. And he was named 
to “Who’s Who Among College 
Students.” 

Seither is a member of the Lou- 
isiana State Bar Association, the 
Press Club of New Orleans, and of 
the Disabled American Veterans. 

He is married to the former Alice 
Valimaki of Montreal, Canada. 
They reside in New Orleans with 
their three daughters, 
Kathleen and Allison. 
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S FLARD AROUND THE DISTRICTS 


Law Firm Announcements 


Joseph M. Rault, Jr., has opened 
his office in New Orleans, as has 
Ralph L. Kaskell. Alex F. Smith, 
Charles L. Mayer, Paul R. Mayer, 
Alex F. Smith, Jr., and Sam A. 
Smith announce the formation of a 
partnership for the general practice 
under the firm nam of Mayer & 
Smith, Shreveport. Ernest V. Pro- 
vensal has opened his office for the 
general practice in Jefferson Parish. 
Toxie L. Bush, Jr., has become asso- 
ciated with Edward F. LeBlanc and 
Frank W. Summers in Abbeville. 


L.S.U. Student Bar 
Auxiliary Elects 


Mrs. Hugh Ward was named pres- 
ident, Mrs. Jack Brook, vice presi- 
dent, Mrs. Edgerton Henry, record- 
ing secretary, Mrs. Ben James, cor- 
responding secretary, Mrs. Sam 
Friedman, treasurer, Mrs. W. Pey- 
ton Cunningham, Jr., publicity 
chairman, Mrs. Marvin Brandon, 
liaison, Mrs. M. L. Laird, social 
chairman, at the fall meeting of the 
Auxiliary. 





2ist Judicial District Bar 
Names Committees 


To establish closer liaison within 
the association and between the pro- 
fession and the public, the 21st Ju- 
dicial District Bar Association has 
established a committee program 
closely paralleling that of the State 
Bar Association. 

Murphy Blackwell 
Named President 


At a recent meeting, the Fourth 
Judicial District Bar elected Mur- 
phy Blackwell as its new president, 
Robert Easterling, vice - president, 
and Jesse McDonald, secretary- 
treasurer. Named to the executive 
committee were the new officers, 
and Kent Breard, retiring presi- 
dent, William Crow and James P. 
Madison, Jr. 

Shreveport Bar Elects 

Marlin Risinger, Jr., was recently 
installed as president of the Shreve- 
port Bar. Also named to office 
were Robert Roberts, Jr., first vice 
president; Vernon W. Woods, sec- 
ond vice president, and Pike Hall, 
Jr., secretary-treasurer. 











New Orleans 12, La. 


F. E. ZIMMER & CO. 
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(For Members) 


1. PROTECTS YOUR MOST VALUABLE 
ASSET—EARNING POWER 


2. PROVIDES LIFETIME SICKNESS AND 
LIFETIME ACCIDENT BENEFITS 


3. CHOICE OF THREE ELIMINATION PE- 
RIODS ALLOW INDIVIDUAL PLAN- 
NING AT LOW GROUP RATES La 


4. GUARANTEED RENEWABLE UNLESS 
ENTIRE GROUP CANCELLED 


5. SUBSTANTIAL SAVINGS OVER INDIVI- 
DUAL POLICIES 





























$10,000 Major Medical 


(For Members and Their Families) 


1. DESIGNED TO COMPLEMENT BASIC 
HOSPITALIZATION POLICY 


2. PROTECTION AGAINST THE MAJOR 
EXPENSE OF LONG DRAWN OUT 
ILLNESS 


3. COSTS LESS THAN BASIC HOSPITALI- 
ZATION POLICY 


4. COVERS EXPENSES INCURRED AT 
YOUR DOCTOR’S OFFICE AT HOME, 
OR IN THE HOSPITAL 














Primarily designed for the law 
student and young practitioner,’ 
this authoritative ready-reference 
book to the sources of Louisiana 
law comes to fill a void in effec- 
tive legal research. Principles of 





Research in Louisiana Law, by Kate 


Wallach.” Louisiana State Univer- 
sity Press, Baton Rouge, La., 1948, 
pg. xi, 238. $5.00 (Paper-bound) 





legal research, and techniques in 
the use of various legal publica- 
tions have been covered extensive- 
ly in a number of works already 
available,* but these do not pro- 
vide adequate aid to students and 


practitioners in their constant 
search for the law of their own 
state. They particularly are in- 
adequate for the Louisiana lawyer 
who, perhaps to a greater extent 
than a lawyer from a common law 
jurisdiction, refers frequently to 
historical sources, including Roman, 
Spanish and French materials. 


Book Review 





The author approaches the sub- 
ject on the logical assumption that 
effective legal research is impossi- 
ble without a fundamental and 
thorough knowldge of all available 
source materials and of their con- 
tents. The first part of the book 
is thus devoted to, and provides the 
researcher with, invaluable infor- 
mation relating to constitutional 
and statutory laws, tracing their 
historical background and develop- 
ment, including descriptions of all 
available editions of the codes, con- 
stitutions and statutory compila- 
tions, and outlining what the re- 
searcher may hope to find in them. 

The author also traces the consti- 
tutional, legislative and judicial his- 
tory of the state, giving exhaustive 
and invaluable check lists of consti- 
tutional provisions and statutes ef- 
fective at one time or another since 
1804, as well as lists of digests, 
court reports, law reviews, treatises, 
legal periodicals, loose-leaf services, 
citators and articles on subjects of 
particular interest to the Louisiana 
lawyer.’ 


1 As author indicates in the preface, this study should also be useful to students 

of government and social welfare and to all others interested in Louisiana law. 

WALLACH, KATE, Librarian, Louisiana State University Law School, Baton 

Rouge, La. b. 1905. J.D. 1931, Univ. of Cologne; LL.B. 1940, Univ. of Wisconsin; 

A.B.L.S. 1942, Univ. of Michigan. Admitted to practice, Wisconsin, 1942. Attor- 

ney, National Labor Relations Board, Washington, D.C., 1943-46. Cataloger and 

Reference Assistant, Univ. of Michigan Law Library, 1940-42; Asst. Law Li- 

brarian, Univ. of North Carolina, 1947-49; Librarian, Louisiana State University 

Law School, since 1949. Author, Bibliographical history of Louisiana civil law 

sources, 1955; contributor to legal and library periodicals; editor, index to 

North Carolina Law Review. Member American Association of Law Libraries, 

American Library Association, Louisiana Library Association, Special Libraries 

Association, State Bar of Wisconsin (inactive); President Southeastern Chap- 

ter, American Association of Law Libraries, 1958-59. 

See Pollack, Fundamentals of Legal Research, Foundation Press (1956); Roalfe, 

How to Find the Law, West Publishing Company (1957). 

4 The lists of Louisiana research materials contained in this manual are as ex- 
haustive and complete as is possible to compile, and should prove of invaluable 
assistance to the legal researcher. Particular emphasis is placed on a descrip- 
tion of their contents and on their arrangement, as well as on accepted meth- 
ods of citation. 
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There is also included in the first 
part of the book a chapter devoted 
to state administrative agencies, ap- 
pending lists of the various publica- 
tions and regulations issued by 
them. Arranged in alphabetical or- 
der, this chapter is an effective 
short-cut for locating applicable 
constitutional and statutory provi- 
sions and regulations under which 
these agencies operate. 


Civil Law Sources 


The second part of the manual 
contains a bibliographical history of 
Louisiana civil law sources. Orig- 
inally published under the auspices 
of the Louisiana State Law Insti- 
tute,°> and reprinted in this book 
with minor changes and additions, 
this amply documented study is an 
introductory as well as a refresher 
course in Roman, French and Span- 
ish law, tracing the development 
and growth of these three systems 
of law and their inter-relationship 
to the civil law of Louisiana. 

As the author points out, Louisi- 
ana lacks a modern history of its 
legal development and no compre- 
hensive study has ever been made 
of the extent to which Roman and 
Canon law has been absorbed into 
Louisiana law as a result of French 
and Spanish domination of this 
area. 

A student of Louisiana law is 
frequently confronted with citations 
to the original civil law sources, but 
lack of language facilities and un- 
familiarity with the authorities 





cited in older cases frequently pre- 
vent an understanding of these ref- 
erences. This study will assist in 
eliminating that difficulty. 

A work of this kind, of course, 
will require periodic supplements 
or revisions in order for it to serve 
as a constant and up-to-date aid to 
the researcher. The current edition, 
for instance, contains no informa- 
tion relating to the Louisiana State 
Law Institute’s English translation 
of Planiol Civil Law Treatise, which 
was published several months after 
Research in Louisiana Law came off 
the press. Also, the appellate court 
structure of this state was revised 
by constitutional amendment after 
this study was completed, and for 
that reason these changes could not 
be included. 

Revisions of the Louisiana Code 
of Practice, Civil Code and Consti- 
tution have been proposed, and in- 
formation relating to the projects of 
these revisions or to the revised con- 
stitution or codes should be incor- 
porated into this study if and when 
they are completed or adopted. Even 
without these periodic supplements 
or revisions, however, Research in 
Louisiana Law should prove invalu- 
able both to the law student and to 
the legal profession in Louisiana. 


Louisiana lawyers, students of 
government and others who are in- 
terested in legal history are heavily 
indebted to Miss Wallach for this 
important contribution to the legal 
literature of this state. 


JOHN T. HOOD, JR.° 


5 Bibliographical History of Louisiana Civil Law Sources Roman, French and 
Spanish, Louisiana State Law Institute, Baton Rouge, La. (1955). 

6 Judge, Fourteenth Judicial District Court. The assistance of Honorable Carlos 
E. Lazarus, Research Coordinatcr and Revisor, Louisiana State Law Insti- 


tute, is acknowledged. 
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ABA-Approved Lists 


The publishers of the following law lists and legal directories have re- 
ceived Certificates of Compliance from the Standing Committee on Law 
Lists of the American Bar Association for their 1960 editions. Note that 
this is a list of lists approved by the ABA. 


Commercial Law Lists 
A. C. A. List 


Associated Commercial Attorneys 


List 
165 Broadway 
New York 6, New York 
American Lawyers Quarterly 
The American Lawyers Company 
1712 The Superior Building 
Cleveland 14, Ohio 
The B. A. Law List 
The B. A. Law List Company 
415 Colby-Abbot Building 
Milwaukee 2, Wisconsin 
The Clearing House Quarterly 
Attorneys’ National Clearing 
House Co. 
3539 Hennepin Avenue 
Minneapolis 8, Minnesota 
The Columbia List 
Columbia Directory Co., Ine. 
320 Broadway 
New York 7, New York 
The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 
The C-R-C Attorney Directory 
The C-R-C Law List 
Company, Ine. 
15 Park Row 
New York 38, New York 
Forwarders List of Attorneys 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 
The General Bar 
The General Bar, Inc. 
The Bar Building 
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36 West 44th Street 

New York 36, New York 
The International Lawyers 

International Lawyers 

Company, Inc. 

33 West 42nd Street 

New York 36, New York 
The National List 

The National List, Ine. 

122 East 42nd Street 

New York 17, New York 
Rand McNally List of Bank 
Recommended Attorneys 

Rand MeNally & Company 

P. O. Box 7600 

Chicago 80, Illinois 
Wright-Holmes Law List 

Wright-Holmes Corporation 

225 West 34th Street 

New York 1, New York 


General Law Lists 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 
The American Bar 
The James C, Fifield Company 
‘121 West Franklin 
Minneapolis 4, Minnesota 
The Bar Register 
The Bar Register Company, Ine. 
One Prospect Street 
Summit, New Jersey 
Campbell’s List 
Campbell’s List, Inc. 
Campbell Building 
905 Orange Avenue 
Winter Park, Florida 
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International Trial Lawyers 
Directory Publishers, Inc. 
84 South Cherry Street 
Galesburg, Illinois 


The Lawyers Directory 
The Lawyers Directory 
Publishers 
607 East Market Street 
Charlottesville, Virginia 


The Lawyers’ List 
The Law List Publishing 
Conapany, Ine. 
521 Fifth Avenue 
New York 17, New York 
Markham’s Negligence Counsel 
Markham Publishing Corporation 
Markham Building 
66 Summer Street 
Stamford, Connecticut 


Russell Law List 
Russell Law List 
10 East 40th Street 
New York 16, New York 


General Legal Directory 


Martindale-Hubbell Law Directory 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit, New Jersey 


Insurance Law Lists 


Best’s Recommended Insurance 
Attorneys 
Alfred M. Best Company, Ine. 
75 Fulton Street 
New York 38, New York 
Hine’s Insurance Counsel 
Hine’s Legal Directory, Ine. 
P. O. Box 71, 443 Duane Street 
Glen Ellyn, Illinois 


The Insurance Bar 
The Bar List Publishing Co. 
State Bank Building 
Evanston, Illinois 


The Underwriters List of 
Trial Counsel 
Underwriters List Publishing 
Company 
308 East Eighth Street 
Cincinnati 2, Ohio 


Probate Law Lists 


The Probate Counsel 
Probate Counsel, Inc. 
First National Bank Building 
Phoenix, Arizona 

Sullivan’s Probate Directory 
Sullivan’s Probate Directory, Ine. 
84 South Cherry Street 
Galesburg, Illinois 


State Legal Directories 
Publisher — The Legal Directories 
Publishing Co., Ine., 1072 Gay- 
ley Ave., Los Angeles 24, Calif. 
Alabama, Florida and Georgia 
Legal Directory 
Arkansas, Louisiana and 
Mississippi Legal Directory 
Carolinas and Virginias Legal 
Directory 
Delaware-Maryland and New 
Jersey Legal Directory 
Illinois Legal Directory 
Indiana Legal Directory 
lowa Legal Directory 
Kansas Legal Directory 
Kentucky and Tennessee Legal 
Directory 
Michigan Legal Directory 
Minnesota-Nebraska, North 
Dakota and South Dakota 
Legal Directory 
Missouri Legal Directory 
Mountain States Legal Directory 
(For the States of Colorado, 
Idaho, Montana, New Mexico, 
Utah and Wyoming) 
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New England Legal Directory 
(For the States of Connecticut, 
Maine, Massachusetts, New 
Hampshire, Rhode Island 
and Vermont) 

New York Legal Directory 

Ohio Legal Directory 

Oklahoma Legal Directory 

Pacific Coast Legal Directory 
(For the States of Alaska, 
Arizona, California, Nevada, 
Oregon and Washington) 

Pennsylvania Legal Directory 

Texas Legal Directory 

Wisconsin Legal Directory 


Foreign Law Lists 


Butterworths Empire Law List 
Butterworth & Company 
(Publishers) Ltd. 


88 Kingsway 
London, W. C. 2, England 


Canadian Law List 
Cartwright & Sons Limited 
2081 Yonge Street 
Toronto 7, Ontario, Canada 


Carswell’s Directory of 

Canadian Lawyers 
The Carswell Company Limited 
145 Adelaide Street, West 
Toronto 1, Ontario, Canada 


The International Law List 
L. Corper-Mordaunt & Co. 
Pitman House, Parker Street 
London, W. C. 2, England 


Kime’s International Law Directory 
Kime’s International Law 
Directory, Ltd. 
107 St. Alban’s Road 
Watford, Herts., England 





BRIEF 
PRINTERS 


PUBLICATION 
COMMERCIAL 


Sirgo-Links 


SOUTHERN PRINTING 


Company, Inc. 





411 Tchoupitoulas Street 
New Orleans 12, Louisiana 
Telephone JAckson 2-4131 


Printers of Louisiana Bar Journal 











204 








Economic Survey of the Legal Profession 
In Louisiana 


PART Ill 
The Pricing of Legal Services in Louisiana 


by William D. Ross 


(NOTE: This is the third installment of the comprehensive Eco- 
nomic Survey of the Legal Profession in Louisiana being con- 
ducted under the Committee on Economic Survey of the Legal 
Profession of the Louisiana State Bar Association, Richard B. 
Montgomery, Chairman. Part I of this survey, which appears 
in the Louisiana Bar Journal, February, 1959, Volume VI, Num- 
ber 4, presents a detailed analysis of the ‘‘Income Status of Full- 
Time Practitioners in Louisiana in 1957.’’ Part II examines ‘‘The 
income Status and Sources of Income of All Louisiana Lawyers 
in 1957.’’ Part III presents the policies and practices of Low- 
siana practicioners with respect to the pricing of the various 
types of legal service they supply to the public. These poli- 
cies and practices are analyzed and appraised from the economist’s 
vantage point as an outside, impartial observer. The analyses 
are based upon economic and business management criteria.) 

























The income status and the sources of income of members of the Lou- 
isiana Bar Association have been examined in some detail in the preced- 


ing two parts of this survey. 
Although some 992 members of 
the Louisiana bar were not actively 
engaged in the practice of law in 
1958 and a sizable additional num- 
ber of Louisiana attorneys received 
a significant portion of their an- 
nual income from sources other 
than the practice of law, the an- 
nual incomes of a majority of Lou- 
isiana lawyers do come largely 





Dr. William D. Ross is serving as 
Economic Consultant and Research 
Director for the Survey of the Le- 
gal Profession in Louisiana; he is 
Dean of the College of Business 
Administration at Louisiana State 


University. 








from the practice of law. How do 
Louisiana lawyers price the various 
types of legal services which they 
supply to the public? What is the 
origin of the existing pricing sys- 
tem? Is it a logical and econom- 
ically sound system or has it just 
“orown like Topsy”? 

With only a superficial attempt 
at discovering the origins of the 
system, it would appear that like 
“Topsy” it has just grown without 
any serious effort by any group in 
the profession to reappraise the 
parts or the system as a whole. 
This is not to say that there is not 
consistent historical evidence of 
concern within the profession about 
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its fee system; however, that con- 
cern has almost invariably been 
limited to the general level of fees 
rather than ineluding concern 
about the structure of the fee sys- 
tem. In recent years, the results 
of this professional concern about 
the fee system have taken the form 
of minimum fee schedules formally 
adopted by local bar associations. 


Pricing Policies 


In Louisiana, as in the other 
states, the basic policy guide to the 
fixing of legal fees, adopted by the 
Louisiana State Bar Association 
and by all local bars, is Canon 12 
of the “Canons of Ethies” of the 
American Bar Association. Canon 
12 is entitled “Fixing the Amount 
of the Fees.” The statement reads 
as follows: 


“In fixing fees, lawyers 
should avoid charges which 
overestimate their advice and 
services, as well as those which 
undervalue them. A client’s 
ability to pay cannot justify a 
charge in excess of the value 
of the service, though his pov- 
erty may require a less charge, 
or even none at all. The rea- 
sonable requests of brother 
lawyers, and of their widows 
and orphans without ample 
means, should receive special 
and kindly consideration. 


“In determining the amount 
of the fee, it is proper to con- 
sider: (1) the time and labor 
required, the novelty and dif- 
fieulty of the questions in- 
volved and the skill requisite 
properly to conduct the cause; 
(2) whether the acceptance of 
employment in the particular 
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case will preclude the lawyer’s 
appearance for others in cases 
likely to arise out of the trans- 
action, and in which there is 
a reasonable expectation that 
otherwise he would be em- 
ployed, or will involve the loss 
of other business while em- 
ployed in the particular case 
or antagonisms with other 
clients; (3) the customary 
charges of the Bar for similar 
services; (4) the amount in- 
volved in the controversy and 
the benefits resulting to the 
client from the services; (5) 
the contingency or the cer- 
tainty of the compensation; 
and (6) the character of the 
employment, whether casual 
or for an established and con- 
stant client. No one of these 
considerations in itself is con- 
trolling. They are mere guides 
in ascertaining the real value 
of the service. 

“In fixing fees it should 
never be forgotten that the 
profession is a branch of the 
administration of justice and 
not a mere money - getting 
trade.” 


Although this statement is an im- 
portant part of the code of ethics 
of the legal profession in the United 
States, it is clearly subject to indi- 
vidual interpretation and to an in- 
finite variety of interpretations. It 
is not surprising then that efforts 
have been made, primarily at the 
local level, to establish more spe- 
cific guide lines to the fixing of 
legal fees. As noted above, these 
efforts have frequently resulted in 
the establishment of local minimum 


fee schedules. As the tern indi- 














cates, attention has been centered 
almost exclusively upon the prob- 
lem of establishing a floor under 
the prices of legal services in the 
form of minimum fees for specified 
types of services. 


The conventional explanation in 
justification of such action is ex- 
ceptionally well stated in the pre- 
face to the minimum fee schedule 
of one local bar association in Lou- 
isiana: 


“The Committee urges each 
member of the Bar to adopt 
the practice of not charging 
less than the minimum fee 
schedule in fixing fees. The 
public has a right to expect 
conscientious and competent 
services from the Bar, but 
clients will have a greater ap- 
preciation and more respect for 
lawyers and their profession if 
the lawyers themselves attach 
a fair value to their services.” 





“Fees cannot be set with 
mathematical certainty because 
of the many and varying cir- 
cumstances and questions in- 
volved, and the schedule here 
recommended is intended to 
reflect only the minimum and 
not an average charge nor a 
maximum charge, and is of lit- 
tle aid when substantial sums, 
unusual difficulties, or greater 
responsibilities are involved. 


“A lawyer has a right to 
charge a fee that is reasonable 
under all the circumstances, 
but for his own protection and 
that of his profession he should 
not charge less than the fee 
prescribed in the minimum fee 
bill. A lawyer is prone to for- 
get the capital investment he 
has made in securing a legal 
education and in supplying 
and operating his office. If a 
calculation is made, he will ob- 
serve that he cannot afford to 
give away either his time or 
his services. 


Although Canon 12 of the Amer- 
ican Bar Association and other pol- 
icy statements sometimes adopted 
by local bar associations admonish 
against overcharging for legal serv- 
ices and particularly against over- 
charging where ability-to-pay is 
questionable, major concern in the 
profession has been and currently 
is directed toward getting minimum 
fees adopted and toward getting 
broader compliance with minimum 
fee schedules.? 


The Louisiana State Bar Associa- 
tion has been quite successful ‘in 
getting its local associations to 
adopt minimum fee schedules. 
There are thirty-three local bar as- 
sociations in Louisiana. Twenty- 
four are known to have minimum 
fee schedules; one is in the process 
of preparing one; one is known not 
to have one; and it is not known 
whether or not the other seven 
have adopted minimum fee sched- 
ules. 

As a policy matter, it is also im- 
portant to note the types of legal 


1 See, for example: Special Committee on Economics of Law Practice, “Lawyers’ 
Economic Problems and Some Bar Association Solutions.” American Bar 
Association, (Economics of Law Practice Series, Pamphlet No. 2), pp. 22-26. 
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services which are usually covered 
by minimum fee schedules and 
those which are not; it is possible 
that the typical omissions are more 
important to the lawyers’ pricing 
problem than the items which are 
normally included in minimum fee 
schedules. Among those items in- 
eluded in all Louisiana minimum 
fee schedules examined were legal 
services associated with the follow- 
ing: collections, contracts, articles 
of incorporation or dissolution, ti- 
tles of examination, successions, 
and claim suits. Additional items 
which appear quite frequently in 
Louisiana minimum fee schedules 
are: adoptions, consultations, arti- 
cles of partnerships, trusts, wills, 
claim suit appeals, bankruptcy, col- 
lection suits, workmen’s compensa- 
tion compromise settlements, di- 
vorce or separation, emancipations, 
foreclosure of mortgages, interdic- 
tions, partitions, tutorships, and 
curators. Other miscellaneous items 
such as F.H.A. and G.I. loans and 
income tax returns appear in some 
minimum fee bills in Louisiana. 
Less often, however, does a mini- 
mum fee schedule refer to such im- 
portant items as contingent damage 
suits and criminal cases. 


Other types of legal service that 
normally are supplied by only a 
limited number of relatively spe- 
cialized practitioners within a 
state, such as labor law practice, 
mineral law practice, and munici- 
pal bond practice, are a complete 
no-man’s land with respect to ac- 
Con- 
flicting opinions with respect to 
the appropriateness of fees charged 


cepted minima and maxima. 


in specific known cases abound 
within the legal fraternity. 
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Efforts at enforcement of mini- 
mum fee schedules vary widely. In 
Louisiana, they range from the case 
in which the schedule covers only 
a half dozen or so types of serv- 
ices to which standardized mini- 
mum fees can easily be applied 
without the necessity of significant 
efforts to secure conformity, to one 
case in which the minimum fee 
schedule includes all of the items 
mentioned above which frequently 
appear in Louisiana minimum fee 
schedules plus criminal cases with 
each member of the local bar sign- 
ing a formal agreement “to sup- 
port any official action taken by 
the local association against any 
member who may hereafter violate 
any provisions of this agreement.” 
A significant variation also occurs 
in the minimum fees established for 
the same service by the schedules 
of the various local bar associa- 
tions. 


The primary effort of the Amer- 
ican Bar Association for some years 
has been directed at securing the 
adoption of minimum fee schedules 
by local bars without concern as to 
variations between local charges. 
In a recent publication, however, 
the association complains: 


“‘Many existent fee sched- 
ules unfortunately simply re- 
flect fees customarily charged 
over a long period of years 
in the particular locality. They 
do not reflect comparison with 
fees charged in other parts of 
the state nor the amount of 
reasonable minimums. In but 
few instances has any study 
extended beyond state bownda- 
ries by comparing fees within 
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TABLE 23 
ALL PRACTITIONERS 


Distribution of Fees Charged for Selected Standard Legal Services 
by Type of Fee and Type of Legal Service 




















1958 
Type of Fee Charged 
Type of Service Fixed Percentage 
Fee Fee Both Total 
(Per Cent) 

Sales 87 10 3 100 
Mortgages 88 9 3 100 
Wills 95 4 1 100 
Leases 81 17 2 100 
Contracts to Sell 86 11 3 100 
Opinions 79 18 3 100 
Articles of Incorporation 62 36 2 100 
Amendments to 

Articles of Incorporation 72 27 1 100 
Title Opinions 39 57 4 100 
Title Abstracts 54 45 2 100 
Collections 12 86 2 100 
Successions 16 80 4 100 
Note: Percentages do not always total exactly 100 because of rounding. 

the particular state with those attorneys. On the other hand, some 

charged in comparable states.’”* predominant patterns do emerge 


with respect to the use of fixed 


Pricing Practices— ; : . 
versus percentage fees for certain 


Selected Services types of legal services and with re- 

What are the practices of Louisi- spect to the amount of specific fees. 
ana practitioners with respect to Table 23 shows the type of fee 
the pricing of their services? Since employed, fixed, percentage, or 
not all Louisiana lawyers are mem- both, by Louisiana lawyers in 


bers of local bar associations, not charging for selected standard le- 
all local bars in the state have gal services. According to these 
adopted minimum fee schedules, data, 87 per cent of all Louisiana 
and these schedules purport to es- practitioners charged a fixed fee 
tablish minimum charges only; the for executing sales contracts in 
charges recommended in these 1958; 88 per cent charged a fixed 
schedules may not be expected to fee for mortgage contracts; 95 per 
indicate actual pricing practices. cent charged a fixed fee for wills; 

As would be expected, survey 81 per cent used a fixed fee for 
data reveal a great diversity in leases; 86 per cent used a fixed fee 
pricing practices among Louisiana for contracts to sell; 79 per cent 


2 Ibid., p. 24. 
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charged fixed fees for opinions; 62 
per cent used fixed fees for articles 
of incorporation; 72 per cent used 
fixed fees for amendments to arti- 
cles of incorporation; and 54 per 
cent charged fixed fees for title 
abstracts. The reverse was true in 
the case of title opinions, collec- 
tions, and successions. Fifty-seven 
per cent of all Louisiana practi- 
tioners charged percentage fees 
for title opinions, 39 per cent used 
fixed fees, and 4 per cent reported 
the use of both types of fees. The 
preference for percentage fees was 
much greater in the case of collec- 
tions; 86 per cent of the practi- 
tioners used percentage fees in 
1958; 12 per cent used fixed fees; 


of both types. For successions, the 
ratios were 80 per cent, 16 per 
cent, and 4 per cent, respectively. 
Most minimum fee schedules in use 
in Louisiana recommend fixed 
minimum fees for sales, mortgages, 
wills, leases, contracts to sell, arti- 
cles of incorporation, and amend- 
ments to articles of incorporation. 
Use of supplementary percentage 
fees for unusually large amounts 
or the substitution of a percentage 
fee is suggested in some cases; this 
would account for the use by some 
attorneys of both types of fees for 
these services. Most minimum fee 
schedules recommend percentage 
fees for title opinions, collections, 
and successions, with fixed minima 





and 2 per cent reported the use prescribed only where small values 


TABLE 24 
ALL PRACTITIONERS 


Distribution of Percentage Fees Charged for Successions 
by Size of Fee, Form of Organization of Practice, and Community Size 




















1958 
Form of Size of Fee 
Organization — —— a onnneeee SS ee = olin — 
of Practice 1% 2% 3% 4% 5% 6% 1% 8% 9% 10+- % Total 
(Per Cent) 
Sole 
Practitioner 4 19 43 11 16 2 1 4 100 
Group 2 7 47 22 21 1 100 
Partnership 2 23 50 12 11 | 2 100 
Community Size of Fee 
Size aaa : Se ete eager = ——— ee 
1 2 3 4 5 6 7 8 9 10+ Total 
(Per Cent) 
0-2,000 23 62 8 8 100 
2,001-10,000 3 37 42 3 10 2 2 10 
10,001-50,000 2 15 43 13 20 1 1 4 100 
50,001-200,000 4 29 52 12 4 100 
New Orleans 2 4 48 27 17 2 1 10 
Total 3 18 47 14 15 1 2 100 





Note: Percentages do not always total exactly 100 because of rounding. 
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are involved. Fixed fees charged 
by Louisiana practitioners in 1958 
for the above mentioned services 
varied quite widely but, in gen- 
eral, reflected the influence of 
charges recommended in minimum 
fee schedules. Median fixed fees 
reported were as follows: sales, 
$15; mortgages, $15; wills, $25; 
leases, $15; contracts to sell, $25; 
opinions, $25; articles of incor- 
poration, $100; amendments to ar- 
ticles of incorporation, $75; and 
title abstracts, $30. The range of 
fees reported in each case was as 
follows: sales, $5-$50; mortgages 
$8-$50; wills, $0-$70; leases, $10- 
$40; contracts to sell, $10-$100; 
opinions, $5-$100; articles of incor- 
poration, $25-$250; amendments to 
articles of incorporation, $25-$150 ; 
and title abstracts, $15-$75. 

Tables 24-27 present frequency 
distributions of percentage fees re- 
portedly used by Louisiana prac- 
titioners in pricing their services 
in eonnection with successions, 
title examinations, mortgage fore- 
closures, and contingent damage 
suits; the data are broken down by 
form of organization of practice. 
Table 24 reveals that 3 per cent is 
the predominant charge made by 
sole practitioners, group praction- 
ers, and partnerships in connection 
with the handling of successions; 
this is also the percentage recom- 
mended in most minimum fee 
schedules in Louisiana for succes- 
sions without administration. Some 
schedules recommend graduated 
declining rates varying inversely 
with the magnitude of the succes- 
sion; and all schedules recommend 
a higher figure, usually 5 per cent, 
where administration is involved. 
These variations in minimum fee 


schedules partially explain the pat- 
tern of distribution of reported 
eharges in Table 24 but will not 
explain the extremes of this distri- 
bution. A significant number of 
Louisiana practitioners are not 
charging the recommended 3 per 
cent minimum, and a few practi- 
tioners are imposing charges sev- 
eral times as great as the generally 
recommended minimum. 

The unanimity of practice with 
regard to charges for title exami- 
nations is much greater and also 
conforms to the generally recom- 
mended minimum of one per cent 
of the sale value of the property 
or the value of the mortgage. There 
is little evidence of any effects of 
recommendations in some minimum 
fee schedules that the percentage 
charged be scaled down on a grad- 
uated basis in cases involving large 
values. Although a few practition- 
ers reported title examination 
charges in excess of 10 per cent, 
89 per cent of the sole practition- 
ers, 99 per cent of the group prac- 
titioners, and 90 per cent of the 
partners reported the use of the 
one per cent fee. (See Table 25.) 

Strong influence of minimum fee 
schedules is also evident in the case 
of fees reported for mortgage fore- 
closures. The predominant practice 
is to charge a fee of 10 per cent eal- 
culated on the amount for which 
the property is sold; this is also 
the minimum recommended in most 
fee schedules. According to survey 
data, 57 per cent of the sole prac- 
titioners, 60 per cent of the group 
practitioners, and 65 per cent of 
the partners reported that they em- 
ploy a 10 per cent fee; although a 
significant number of attorneys in 
each group reported the use of fees 
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TABLE 25 


ALL PRACTITIONERS 


Distribution of Percentage Fees Charged for Title Examinations 
by Size of Fee, Form of Organization of Practice, and Community Size 




































































of 20 per cent or above. It is sig- 
nificant that no survey respondents 
reported the use of fees below 10 
per cent for this type of service. 
(See Table 26.) 

Table 27 shows that 53 per cent 
of the sole practitioners, 49 per 
cent of the group practitioners and 
47 per cent of the partners charged 
fees in the 32-33.9 per cent bracket 
for handling contingent damage 
suits in 1958. With one excep- 
tion, the minimum fee schedules in 
Louisiana which cover this type of 
service recommend a charge of 25 
per cent of the gross amount of 
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Note: Percentages do not always total exactly 100 because of rounding. 


settlement where settlement is 
made without suit, and 33-1/3 per 
cent of the gross amount of re- 
covery where settlement is made 
after suit is instituted; 33-1/3 per 
cent appears to be the predomi- 
nant practice in Louisiana, but the 
variation from this figure is sig- 
nificant. Rates as low as 20 per 
cent and in excess of 40 per cent 
are in use, with 25 per cent and 
28 per cent apparently the most 
widely used of the alternative rates 
charged. The predominant rate in 
use on collections is 25 per cent on 
the first $500 and 15 per cent on 


Form of Size of Fee 

Organization ——______—_ aca “ mpi? Hn neat 

of Practice 1% 2% 3% 4% 5% 6% 1% 8% 9%: 10+% Total 
(Per Cent) 

Sole 

Practitioner 89 3 1 3 4 10 

Group 99 1 10 

Partnership 90 4 1 1 4 10 
Size of Fee 

Community —— — 

Size 1% 2% 3% 4% 5% %e T% 8% 9%: 10+ % Total 
(Per Cent) 

0-2,000 88 ll 100 

2,001-10,000 87 4 2 7 100 

10,001-50,000 92 1 1 1 7 100 

50,001-200,000 83 11 2 5 10 

New Orleans 98 1 2 100 

Total 92 3 1 3 10 
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amounts in excess of $500; this rate 
exceeds the minimum recommended 
in a number of fee schedules. 

Tables 24-27 also present fre- 
quency distributions of fees 
charged by Louisiana practition. 
ers, broken down by community 
size. Examination of these tables 
reveals variations in fees charged 
for successions, title examinations, 
mortgage foreclosures, and contin- 
gent damage suits within each com- 
munity size group. 

What is the attitude of Louisi- 
ana practitioners toward minimum 
fee schedules? Table 28 shows that 
92 per cent of the attorneys in 
Louisiana in 1958 approved the use 
of minimum fee schedules. By form 
of organization of practice, the ra- 
tios approving were sole practi- 
tioners, 95 per cent; group prac- 





titioners, 90 per cent; and part- 
ners, 91 per cent. 


Pricing Practices—Criminal Cases 


The survey questionnaire did not 
cover fee practices applicable to 
mineral law, labor law, or munici- 
pal bonds because the number of 
attorneys engaged in such practice 
in Louisiana is too small to be sur- 
veyed on a sample basis. The sur- 
vey did attempt to discover the 
practices of Louisiana attorneys in 
charging for criminal cases. Prac- 
titioners were asked: “On what 
basis do you charge for criminal 
cases?” Replies received, in the or- 
der of frequency with which they 
occurred, were as follows: gravity 
of case and ability to pay; time 
involved, gravity of case, and abil- 
ity to pay; gravity of case and 
time involved; gravity of case; 


TABLE 26 
ALL PRACTITIONERS 


Distribution of Percentage Fees Charged for Mortgage Foreclosures 


by Size of Fee, Form of Organization of Practice, and Community Size 


1958 





‘orm of 
Organization 
bf Practice 


10%: 11% 12% 13% 14% 


Sole 

Practitioner 
yuroup 60 
Partnership 65 1 1 1 


57 


Size of Fee 


15% 16% 17% 18% 19% 
(Per Cent) ae 
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Size of Fee 





ommunity 


pize 10% 11% 12% 13% 14% 


)-2,000 
4,001-10,000 63 
0,001-50,000 56 i 
9,001-200,000 67 
New Orleans 65 


Total 


50 


61 4 1 


15% 16% 17%: 18% 19% 20+ % 


(Per Cent) 
20 
16 
13 1 
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Note: Percentages do not always total exactly 100 because of rounding. 
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TABLE 28 
ALL PRACTITIONERS 


Distribution of Attitudes Toward Minimum Fee Schedules 
by Type of Attitude and Form of Organization of Practice 














1958 
Form of Organization Type of Attitude 
of Practice Approve Disapprove Total 
(Per Cent) 
Sole Practitioner 95 5 100 
Group 90 10 100 
Partnership 91 9 100 
All Practitioners §2 8 100 








Note: Percentages do not always total exactly 100 because of rounding. 


ability to pay; minimum fee basis 
for local bar; $50 minimum; ability 
to pay and time involved; time in- 
volved; results of case. Ten mini- 
mum fee schedules in Louisiana set 
fixed minima for criminal cases; 
prescribed minima for misdemea- 
nors range from $15 to $100; for 
felonies, other than capital cases, 
from $75 to $500; and for capital 
eases, from $250 to $1,000. It is 
clear from the replies of survey 
respondents, however, that fixed 
minima are seldom applied in such 
cases and are designed only to set 
floors under rates, not to guide 
actual charges. 


Pricing Practices—Retainers 


Another important feature of the 
pricing of legal services is the use 
of retainers. Webster’s Unabridged 
Dictionary defines ‘‘retainers’’ as: 
“A fee paid to engage a lawyer or 
counselor to maintain a cause, or 
to any professional adviser to give 
advice, or to secure a prior claim 
upon his services in case of need.” 
Legal retainers are normally paid 
to a legal firm or to an individual 
attorney on an annual basis. Indi- 





viduals with significant holdings 
of personal wealth, particularly in 
the form of property or business 
investments, frequently employ le- 
gal counsel on a retainer basis; but 
retainer fees most often apply in 
cases where the client is a business 
or industrial enterprise, a finan- 
cial institution, a private non-profit 
institution, a quasi-public or a pub- 
lie institution. 

Retainer agreements normally 
provide that the individual attor- 
ney or legal firm will provide gen- 
eral legal services and legal repre- 
sentation for the client (with cer- 
tain specified exclusions) on an if, 
as, and when required basis. Under 
such arrangements, legal advice be- 
comes available to the client on a 
continuous basis; general types of 
legal transactions and litigations 
are handled for the client as the 
need arises; legal representation 
may also be provided before legis- 
lative bodies and other govern- 
mental units where the client’s in- 
terest may on occasion be in jeo- 
pardy. Minimum fee schedules 
would be applicable to some of the 
services contained in the package 
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normally provided under the re- 
tainer agreement but would not 
apply to some of the more impor- 
tant services rendered under such 
agreements. It is apparent that the 
pricing of legal services under re- 
tainer agreements must be ap- 
proached by estimating the com- 
bination of services likely to be 
rendered, the amount of profes- 
sional time that will likely be in- 
volved, and the value of the im- 
mediate availability of legal ser- 
vices on a continuous basis. Each 
retainer agreement must be tailor- 
made to the needs of the individual 
client and rules of thumb or other 
more scientific criteria which may 
be used by Louisiana attorneys in 
approaching the problem of pric- 
ing their services under retainer 
agreements are closely guarded 
trade secrets. Survey data do, how- 
ever provide some insight into the 
importance of retainers to Louisi- 
ana practitioners, in terms of the 
number of attorneys who have re- 
tainer clients and the effects of 
retainers on lawyers’ incomes. 


Table 29 shows the distribution 
of ratios of gross income from an- 
nual retainers for all Louisiana 
practitioners, by form of organiza- 
tion of practice and by percentage 
of gross income brackets. The most 
significant fact revealed by these 
data is that the partnerships or 
legal firms get the lion’s share of 
the retainer clients. In 1958, 49 per 
cent of the sole practitioners re- 
ported no income from retainers; 
48 per cent of the group practi- 
tioners reported no income from 
retainers; but only 16 per cent of 
the partners reported no such in- 
come. Of those practitioners who 
reported no gross income from re- 


tainers, 54 per cent were sole prac- 
titioners, 27 per cent were group 
practitioners and 19 per cent were 
partners. The ratios of gross in- 
come from annual retainers re- 
ported most frequently by those 
attorneys who reported income 
from this source fell in the 5 to 14 
per cent brackets; 28 per cent of 
all practitioners reported ratios of 
5 to 14 per cent; by form of organi- 
zation of practice, the comparable 
ratios were 22 per cent for sole 
practitioners, 24 per cent for group 
practitioners, and 34 per cent for 
partners. Only 4 per cent of all 
practitioners derived more than 45 
per cent of their gross income from 
retainers. 

Table 30 shows the distribution 
of ratios of gross income from an- 
nual retainers for all practitioners 
by ratio brackets and by com- 
munity size. As would be expected, 
the percentage of practitioners in 
the communities of less than 2,000 
people who reported income from 
retainers was substantially smaller 
than in the other community size 
groups; only 53 per cent reported 
such income as compared with 68 
per cent for the next three com- 
munity sizes, 2,001-10,000, 10,001- 
50,000, and 50,001-200,000 popula- 
tion; the ratio for New Orleans 
was 61 per cent. The larger ratios 
of gross income from annual re- 
tainers were also reported more 
frequently by practitioners in the 
larger community sizes. Neverthe- 
less, retainers appear to be a sig- 
nificant factor even in the incomes 
of attorneys practicing in the 
smallest communities. 
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TABLE 31 
ALL PRACTITIONERS 


Mean and Median Net Income from Practice Only 
by Ratio of Gross Income from Annual Retainers 














1957 
Net Income from Practice Only 

Ratio of Gross Income 

from Annual Retainers ‘ion Median 

(Dollars) 

Zero 9,147 7,000 
0-4% 13,887 11,000 
5-9% 14,924 12,000 
10-14% 15,877 12,000 
15-19 % 15,172 12,000 
20-24 % 14,968 12,006 
25-29 % 18,278 16,000 
30-34% 12,786 10,500 
35-39 % 11,333 7,000 
40-45 % 17,111 7,000 
45 % + 15,474 9,000 











Table 31 correlates mean and 
median net incomes from practice 
of Louisiana practitioners with per- 
centage brackets of gross income 
from annual retainers. It would ap- 
pear that there is a clear income 
advantage for the attorney who has 
retainer agreements with some of 
his clients. Although the direct re- 
lationship is not consistent, there 
would also appear to be an income 
advantage as the ratio of gross in- 
come from retainers increases from 
zero to around 30 per cent. Beyond 
30 per cent, the relationship does 
not appear to be direct, although 
the reliability of the data in Table 
31 is reduced by the fact that indi- 
vidual incomes from practice are 
correlated with ratios of gross for 
individual practitioners and part- 
nerships. The individual incomes, 
both large and small, of senior and 


junior partners within a given firm 
would thus be correlated in these 
data with the same ratio of gross. 
In any ease, these data are suffi- 
ciently reliable to establish the im- 
portance of retainers to the size of 
the average attorney’s income. 


Pricing Practices—Time Records 
And Charges for Consultation 


Although it cannot be discovered 
from minimum fee schedules or 
from most of the current litera- 
ture on the subject of legal fees, 
perhaps the most important key to 
the lawyer’s problem of pricing his 
services and to the size of his in- 
come is to be found in the per hour 
or per diem value which he places 
upon his services. From an _ eco- 
nomic standpoint and from a busi- 
ness management standpoint, this 
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TABLE 32 


ALL PRACTITIONERS 


Incidence of Use of Daily Time Records, Charges for Office Consultation, 
and Charges for Telephone Consultation by Form of Organization of Practice 














1958 
Use of Charge for 
ate Daily Time Office Telephone 
Form of Organization Records Consultation Consultation 
of Practice . 
Yes No Total Yes No Total Yes No Total 
(Per Cent) (Per Cent) (Per Cent) 
Sole Practitioner 21 79 100 15 85 100 11 89 100 
Group 15 85 100 12 88 100 5 95 100 
Partnership 28 72 100 22 78 100 22 78 100 
All Practitioners 23 77 100 17 83 100 15 85 100 








may also be the soundest approach 
to the lawyer’s pricing problem. 
The data presented below suggest 
that this is the case, but they also 
reveal that the majority of all 
practitioners in Louisiana have 
been grossly negligent in approach- 
ing their pricing problem on this 
basis. 

Table 32 shows that 77 per cent 
of all practitioners in Louisiana in 
1958 reported that they keep no 
daily time record information. By 
form of organization of practice, 
the ratios of those who keep no 
daily time records are: sole prac- 
titioners, 79 per cent; group prac- 
titioners, 85 per cent; and part- 
ners, 72 per cent. There is obvi- 
ously a close relationship between 
daily time records and the attor- 
ney’s practice with respect to 
charging for office consultation. 
An individual practitioner or a 
firm may keep daily time records 
for use in setting fees for all or 
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some types of services rendered 
but still may not charge for office 
consultation with clients. On the 
other hand, a logical and efficient 
system of charging for office con- 
sultation must be based upon time 
records which show the amount of 
time involved in such consultation 
with individual clients. It is, of 
course, possible to employ a flat 
fee for consultation, as prescribed 
in some minimum fee schedules; 
but survey data would seem to 
suggest that the attorneys who 
charge for consultation are in most 
cases those who do maintain daily 
time records. 

Minimum fee schedules not- 
withstanding, only 17 per cent of 
all Louisiana practitioners re- 
ported that they charged for office 
consultation in 1958; this was even 
less than the 23 per cent who re- 
ported that they do keep daily time 
records. Only 15 per cent of the 
practitioners reported that they 
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charged for telephone consultation. 
Thus, 83 per cent of all practition- 
ers in Louisiana do not charge for 
office consultation and 85 per cent 
do not charge for telephone con- 
sultation (See Table 32). It is quite 
significant to note that the use 
of such charges is much greater 
among the attorneys who practice 
as members of partnerships; 22 per 
cent of the partners as opposed to 
15 per cent of the sole practition- 
ers and 12 per cent of the group 
practitioners reported that they 
charge for office consultation. The 
corresponding percentages for tele- 
phone consultation are 22 per cent, 
11 per cent, and 5 per cent, respec- 
tively. 

Table 33 presents the same in- 
formation broken down by com- 
munity size. Perhaps the most in- 
teresting fact revealed by these 
data is that daily time records and 
charges for office and telephone 
consultation are less prevalent in 
New Orleans than in the small com- 


munities. In communities of 10,001- 
50,000 and 50,001-200,000 popula- 
tion, 26 per cent and 27 per cent, 
respectively, of the practitioners 
report the use of daily time records 
as compared with 17 per cent for 
New Orleans; a surprisingly high 
28 per cent of practitioners in com- 
munities of under 2,000 people re- 
ported that they keep daily time 
records. Communities of 10,001- 
50,000 have the highest incidence 
of charges for office and telephone 
consultation; 23 per cent of all 
practitioners in this community 
size group charge for office con- 
sultation and 19 per cent charge 
for telephone consultation. The 
corresponding percentages for New 
Orleans are 14 per cent and 9 per 
cent, respectively. The greater use 
of daily time records and of charges 
for office and telephone consulta- 
tion in the 10,001-50,000 population 
group may, in part, account for the 
relatively favorable income situa- 
tion reported for full-time practi- 
tioners in cities in this community 


TABLE 33 


ALL PRACTITIONERS 


Incidence of Use of Daily Time Records, Charges for Office Consultation 
and Charges for Telephone Consultation by Community Size 








Use of 
Daily Time 


Community Size Records 


Yes No Total 


(Per Cent) 
0-2,000 28 72 100 
2,001-10,000 20 80 100 
10,001-50,000 26 74 100 
50,001-200,000 27 73 100 
New Orleans 17 83 100 
Total 23 77 100 


Charge for Charge for 
Office Telephone 
Consultation Consultation 
Yes No Total Yes No Total 
(Per Cent) (Per Cent) 
18 82 100 17 83 100 
17 83 100 14 86 100 
23 77 100 19 81 100 
16 84 100 18 82 100 
14 86 100 9 91 100 
17 83 100 15 85 100 
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size group in Part I of this survey, 
as follows: 

““This analysis would seem to 
suggest that Louisiana cities 
in the 10,001-50,000 population 
size group currently offer an 
unusually good opportumty to 
the young lawyer seeking a lo- 
cation for practice. His chances 
of a very high income are some- 
what smaller, but his chances of 
landing in the $10,000 to $30,- 
00 range would appear to be 
substantially greater in_ this 
community size than in the 
larger or smaller cities and 
towns of the state.’’ 


Pricing Practices—Per Diem Rates 


Table 34* relates average per diem 
charges for court appearances to 
net income from practice, by in- 
eome bracket. The evidence sup- 
plied by this table is impressive. 
The data leaves no doubt as to the 
general correlation between the 
size of the rate and the size of the 
income from practice. Further evi- 
dence would also seem to be sup- 
plied to support the logic and gen- 
eral economic soundness, from the 
standpoint of the profession, of a 
time approach to the entire legal 
pricing problem. Some of the aver- 
age charges reported in these data 
were undoubtedly converted from 
rates computed on entirely differ- 
ent bases; for example, an average 
daily figure for court appearances 
of an attorney who handles nothing 
but contingent damage suits. The 
fact that even such attorneys can 
and sometimes do convert their 


charges into average daily rates 
suggests that to reverse this process 
would also be a completely feasible 
means of establishing the rate in 
the first place. In the final analy- 
sis, the attorney has nothing but 
his time and the time of his staff 
to sell. As a competent professional, 
his time is valuable and, under his 
direction, the time of his staff, pro- 
fessional and non-professional, is 
valuable. How valuable that time is 
will depend upon his own training, 
skill and reputation; the value of 
his staff’s time will also depend 
upon these same factors. The attor- 
ney should be able to place a price 
on this time which truly reflects 
its professional nature and its value 
to the public. 

The doctor (M.D.) prices his time 
in this fashion. The architect and 
the engineer employ percentage 
fees based upon the value of the 
job to be engineered; for them 
however, the percentage fee pro- 
vides a correlation between time 
expended and the size of the fee 
because there is generally a di- 
rect relationship between the size 
of the job to be done and the time 
necessary to complete it, and the 
value of the project. There is no 
such logical time dimension to most 
percentage fees employed by the 
legal profession. 

There is no question but that per- 
centage fees, as a matter of fact 
any type of fee, can be justified 
under the logic of the ethical um- 
brella with which the legal profes- 
sion has provided itself in Canon 
12 of the “Canons of Ethics” of the 


3 “Survey of the Legal Profession in Louisiana, Part I,” Louisiana Bar Journal, 


Vol. VI, No. 4 (February, 1959), p. 321. 


*NOTE: Tables 34 through 43 appear at the end of this article. 


222 








l, 





American Bar Association. There 
can be and is, I understand, serious 
disagreement among competent and 
highly respected attorneys as to 
what the ethical upper limits of 
certain legal rates should be; Canon 
12 certainly provides no guide to 
the solution of such issues; there 
is too much opportunity for varia- 
tion of opinion on too great a 
variety of criteria. The same mul- 
tiplicity of criteria and confusion 
of rate bases accounts for the prob- 
lems encountered in establishing 
reasonable minimum rates for legal 
services. Conventional minimum fee 
schedules are obviously but an ex- 
pedient compromise of conflicting 
judgments on each individual piece 
of the jig-saw puzzle that is the 
legal rate structure in each com- 
munity within the State. 


The results of this survey sug- 
gest that a general time approach 
may provide an avenue to the solu- 
tion of the minima and maxima 
pricing problems of the legal pro- 
fession—a solution which is both 
economically and ethically defensi- 
ble. This solution, however, the pro- 
fession must find for itself. 


Further support for these con- 
clusions is supplied by the survey 
data contained in Tables 35, 36, 
and 37. Table 35 shows the distri- 
bution of average charges per hour 
for office work reported by Louisi- 
ana practitioners in 1958. Here 
again it is obvious that per hour 
rates reported are converted at 
least in part from charges com- 
puted on other bases. The most 
widely used per diem rate in 1958, 
according to survey data, was $10- 
$14 per hour; 28 per cent of all 
practitioners, 35 per cent of all sole 


practitioners, 26 per cent of the 
group practitioners, and 23 per 
cent of the partners reported this 
average per hour charge for office 
work. Another 20 per cent of all 
practitioners reported an average 
per hour charge of $15-$19; 16 per 
cent reported charges that fell in 
the $20-$24 bracket; 13 per cent 
reported an average charge of $5- 
$9; and 2 per cent reported aver- 
age per hour charges of $50 or 
more. The median bracket for sole 
practitioners was $10-$14, for 
group practitioners, $15-$19, and 
for partners, $20-$24. It should be 
noted, however, that in this case 
the higher rates reported by group 
practitioners and partners may in 
part be explained by the added 
overhead of larger staffs. In turn, 
the larger staffs of the group or 
partnership should be more pro- 
ductive and the charge to the client 
need not be any greater. 


Table 36 relates average charges 
per hour for office work to com- 
munity size. In each community 
size, with the exception of the 
10,001-50,000 population group, the 
largest percentage of practitioners 
reported rates which fell into the 
$10-$14 bracket; in the case of the 
10,001-50,000 group, 28 per cent of 
the practitioners reported charges 
in the $10-$14 bracket and 28 per 
cent reported charges in the $15- 
$19 bracket. Sixty-two per cent of 
all practitioners in the 10,001-50,000 
group reported rates of $15 or more 
per hour; the same ratios for the 
other population groups were 63 per 
cent for the 50,001-200,000 group, 
60 per cent for New Orleans, 41 per 
cent for the 2,001-10,000 group, and 
27 per cent for communities of un- 
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der 2,000 people. The median brac- 
ket for communities of under 2,000 
and the 2,001-10,000 group was $10- 
$14: the median bracket for the 
other three population groups was 
$15-$19. 


Table 37 relates average per hour 
charges for office work to net in- 
comes from practice, by income 
bracket. As in Table 34 which 
shows average per diem charges 
for court appearances, there is a 
clear direct correlation between the 
size of the rate and the size of the 
income. Among the more frequently 
reported rates were $10 and $15 
per hour. If for purposes of rough 
analysis these rates are converted 
into average chargeable working 
days of 6-1/2 hours per day, we get 
per diem rates for office work of 
$65 and $97.50 per day. This range 
is significantly below the median 
per diem bracket of $100-$124 for 
court appearances. It cannot and 
should not be done in this study, 
but the reasons for this differen- 
tial would seem to bear further 
examination by the profession. The 
time approach to the pricing of 
legal services could provide a 
means of eliminating such discre- 
pancies, if no logical reason for 
them exists. If there is a logical 
reason, it could be found. 


Another factor which has a very 
important bearing upon the size of 
the lawyer’s income and also upon 
the size of the fees he charges is 
the average number of chargeable 
hours in his normal working day. 
This figure will of course, vary 
with a number of factors. For the 
young lawyer or the less success- 
ful lawyer it is controlled by the 
amount of business he receives or 
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can generate without breaching 
the lawyer’s code of ethics with 
respect to advertising. This some- 
times presents a problem, par- 
ticularly for the young lawyer 
without family or personal con- 
tacts. The lawyer cannot advertise 
through normal commercial chan- 
nels so he usually must become a 
joiner. He must sell himself through 
his personal contacts with people 
who are his potential source of 
clients. 


For the experienced and success- 
ful lawyer, the average number of 
chargeable hours in the normal 
working day is controlled by other 
factors: the energy, efficiency and 
work habits of the individual prac- 
titioner ; the size of income and de- 
sire for increased income on the 
part of the individual, the profit 
motive; the type of practice, the 
average working day of the crimi- 
nal lawyer will differ from that of 
the corporate attorney; the size of 
the attorney’s staff, if any; the 
amount of time devoted to civic 
activities; ete. For all of these rea- 
sons wide variations must be ex- 
pected, but what is the length of 
the average working day for Louisi- 
ana practitioners? 


Survey data contained in Table 
38 show that the largest percent- 
age of practitioners reported 6 or 
6 and a fraction chargeable hours 
in their normal working day; this 
was also the median bracket for 
all practitioners, regardless of 
form of organization of practice. 
An additional 12 per cent of all 
practitioners reported 7 or 7 and 
a fraction chargeable hours per 
working day; 21 per cent reported 
8 and a fraction chargeable hours; 
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and another 12 per cent reported 
9 or more chargeable hours in their 
normal working day. In the other 
direction, 16 per cent reported 5 
and a fraction chargeable hours 
per day; 8 per cent reported 4 and 
a fraction chargeable hours, and 
the other 6 per cent reported less 
than 4 chargeable hours in their 
normal working day. No sharp 
variation in the pattern of distri- 
bution was apparent as between 
sole practitioners, group practition- 
ers, and partners. 


Table 39 relates average number 
of chargeable hours in the normal 
working day, by bracket, to in- 
comes from practice of Louisiana 
lawyers, by income size bracket. 
These data would appear to reveal 
what must be considered a_ par- 
tially fortuitous direct correlation 
between number of chargeable 
hours and size of income from prac- 
tice, that is, fortuitous insofar as 
the legal pricing system is inten- 
tionally related directly to charge- 
able hours of work. If there is, as 
would appear to be the case and as 
should be expected, a clear direct 
relationship between chargeable 
hours of work and the size of in- 
come of Louisiana practitioners, 
then this fact would seem to con- 
stitute a strong argument in favor 
of a time approach to the lawyer’s 
pricing problem, as a policy matter 
within the profession. 

Some types of fees for legal ser- 
vice are related by conventional 
pricing practice to the time ele- 
ment. Perhaps the most important 
such examples are the conventional 
per diem charge for appearances 
before administrative boards of 
government and the conventional 
per diem charge for certain types 





of court appearances. Examination 
of data pertaining to such charges 
may offer further insight into the 
lawyer’s pricing and income prob- 
lem. 


Table 40 shows the distribution 
of average per diem charges for 
appearances before administrative 
boards by form of organization of 
practice and size of average per 
diem charge. The per diem charges 
reported most frequently by sole 
practitioners, group practitioners, 
and partners in 1958 were in the 
$100-$124 per day bracket. This 
was also the median bracket for 
sole practitioners and partners; the 
median bracket for group practi- 
tioners was $75-$99 per day. The 
other popular rate brackets were 
$50-$74 and $150-$174. Thirty-two 
per cent of all practitioners re- 
ported that their charges fell in 
the $100-$124 bracket with the $100 
rate probably the most frequently 
used ; 24 per cent reported charges 
that fell in the $50-$74 bracket; and 
18 per cent reported charges in the 
$150-$174 range. Three per cent of 
all respondents reported per diem 
charges of $250 or more and 2 per 
cent reported charges of less than 
$25 per day. Rates of $50-$74 were 
reported by sole practitioners and 
group practitioners almost as fre- 
quently as $100-$124 rates and only 
13 per cent of the sole practitioners 
and 20 per cent of the group prac- 
titioners reported rates above $124 
per day. On the other hand, the 
second most popular rate bracket 
with members of partnerships was 
$150-$174, and 43 per cent of all 
partners reported rates above $124. 


Similar data showing the distri- 
bution of per diem charges for 
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court appearances reveal a parallel 
pattern. Median brackets are $100- 
$124 for sole practitioners and part- 
ners and $75-$99 for group practi- 
tioners. Thirty-five per cent of all 
practitioners reported rates in the 
$100-$124 bracket; 18 per cent re- 
ported rates in the $50-$74 bracket ; 
and 17 per cent reported rates in 
the $150-$174 bracket. Only 15 per 
cent of the sole practitioners 
charged rates of $125 or more, but 
21 per cent of the group practi- 
tioners and 47 per cent of the part- 
ners reported rates of $125 or more 
per day. (See Table 41.) 

Tables 42 and 43 show the distri- 
bution of average per diem charges 
for appearances before adminis- 
trative boards and for court ap- 
pearances broken down by com- 
munity size. The patterns of dis- 
tribution in the two tables are simi- 
lar. Examining more closely the 
distribution of per diem charges 
for court appearances in this ease, 
we find that the median bracket 
for communities of under 2,000 was 
$50-$74. For all other community 
sizes, the median bracket was $100- 
$124. It is significant to note that 
no practitioners in communities of 
less than 2,000 people reported 
rates above the $100-$124 bracket; 
11 per cent of the practitioners in 
the 2,001-10,000 population group 
reported rates of $125 or above; 
36 per cent in the 10,001-50,000 
group reported such rates; 42 per 
cent in the 50,001-200,000 group 
reported rates in excess of $124 
per day; but only 31 per cent of 
the practitioners in New Orleans 
reported rates of $125 or above. It 
is also interesting that 23 per cent 
of the New Orleans practitioners 
reported rates of $50-$74 as op- 
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posed to 7 per cent for the 50,001- 
200,000 group and 14 per cent for 
the 10,001-50,000. 


Tables 34 and 37 show the direct 
correlation that exists between the 
magnitude of rates, converted to 
time dimensions, and the size of 
income from practice. All respon- 
dents reporting incomes from prac- 
tice in excess of $50,000 per year 
charged rates per hour for office 
work of between $20 and $44 per 
hour. Converted into median work- 
ing days of 6-1/2 hours the corres- 
ponding per diem rates for office 
work ranged from $130 per day to 
$288 per day. Sixty-three per cent 
or more of the respondents re- 
porting incomes from practice of 
$20,000 or more reported the use 
of per hour charges for office work 
of $20 or more (Table 37). 

+— 





ANNUAL MEETING 

It’s not too early to begin making 
plans to attend the LSBA Annual 
Meeting, to be held May 5-7, 1960, 
in Biloxi. 

In addition to the regular offi- 
cial business sessions, the meeting 
will include a full program of in- 
teresting addresses by prominent 
attorneys and informative panel 
sessions presented by various sec- 
tions and committees. 

Other highlights of the program 
will include induction of the 1960- 
61 officers and members of the 
Board of Governors and presenta- 
tion of the annual press awards for 
outstanding presentation of news 
material pertaining to law and the 
legal profession. 

In addition, there will be a full 
and varied program of entertain- 
ment for ladies attending the meet- 


ing. 
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Your ATTORNEY 
is indispensable 


A will, prepared by YOUR ATTORNEY, is your 
best assurance that your family will benefit fully from 
the property you leave. 

The Hibernia National Bank’s knowledge and ex- 
perience in settling estates and managing property 
can provide added safeguards if your will names the 
Bank executor and trustee. It is our policy, of course, 
to work with YOUR ATTORNEY in handling es- 
tates and trusts in our care. 

One of our Trust Officers will gladly explain our 
services in detail, without cost or obligation to you. 
Your letter or phone call will permit us to arrange an 
appointment at your convenience—and YOUR AT- 
TORNEY is welcome. 


THE 


HIBERNIA 


NATIONAL BANK 
IN NEW ORLEANS 


Member Federal Deposit Insurance Corporation 


This is one of our Trust Department Newspaper Advertisements 
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